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1
 The instant case involves multidistrict litigation concerning authorized uses of Lake Lanier, a Federal Reservoir, 

and has been bifurcated into two phases.  Scheduling Order, In re: Tri State Water Rights Litigation, No. 3:07-MD-

1-PAM (M.D. Fla. 2008).  The first phase is to determine inter alia whether the Army Corps of Engineers, operators 

of the reservoir, are in violation of the Water Supply Act, the Flood Control Act, the Water Resources Development 

Act, the National Environmental Policy Act, and the Coastal Zone Management Act.  Id.  Additionally, the current 

phase of the litigation is concerned with whether the Army Corps of Engineers entered into illegal water storage 

contracts with Georgia governing bodies for setting aside additional municipal water supply for its growing 

population.  Id.  The scope of this brief is concerned with Phase I litigation and the most recent holding regarding 

this controversy.  Southeastern Federal Power Customers, Inc. v. Geren, 514 F.3d 1316 (D.C. Cir. 2008). 
2
 J.D. Candidate, St. Thomas University School of Law, May 2010. B.A. Florida Atlantic University 2006. 
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INTRODUCTION  

The fundamental principle underlying Earth Jurisprudence is the essential well-being of the 

Planet as a whole.
3
 The Earth community is a system of interrelated, diverse and communal 

elements and life forms; its components are interdependent.
4
 By beginning with the 

interdependence between all beings in the Earth community, this organization and communion 

determines the rights and duties among Earthôs members ï including the establishment of human 

rights and obligations in connection to the Earth that sustains human life.
5
 Analogized by 

Cormac Cullinan to the relationship individual cells have to the human body, likewise does 

humankind have an obligation to Earth to act in a way to preserve the ñwholenessò and integrity 

of the Earth Community.
6
 ñEarth Jurisprudence,ò or the philosophy of law relating to the Earth,

7
  

is an emerging field of law.
8
   

[It] is based on respect for nature and is drawing together lawyers, law professors, 

students, theologians, scientists, economists, philosophers, and members of indigenous 

communities to engage in a fundamental rethinking of law for the health of the 

comprehensive Earth community. Earth Jurisprudence recognizes the perils facing Earth 

and her inhabitants and the need to make a marked shift in the way we think about law, 

governance, and lawyering.
9
 

 

The evolution of a paradigm shift or renewed consciousness toward the Earth community, 

its rights and wellbeing has surfaced in reaction to the American legal systemôs support of 

                                                      
3
 CORMAC CULLINAN , WILD LAW: A MANIFESTO FOR EARTH JUSTICE ch. 8 (2003). 

4
 See I.e., THOMAS BERRY AND BRIAN SWIMME , THE UNIVERSE STORY: FROM THE PRIMORDIAL FLARING FORTH TO 

THE ECOZOIC ERA 70-78, (Harper Collins, 1992). 
5
 See CULLINAN , supra note 3. 

6
See CULLINAN , supra note 3.  ñThe ódutyô of the cell is to fulfill the functions for which it evolved and to continue 

acting in a manner that contributes to the health of the body. If it ceases to do so it dies or becomes a cancer.ò Id.  
7
 Blackôs Law Dictionary, (17

th
 ed. 2000). Originally, jurisprudence referred to the study of the first principles of the 

law of nature, the civil law, and the law of nations. Modernly, it refers to the study of the fundamental elements of a 

particular legal system. Id. An Earth Jurisprudence, however, takes into account many of the laws of nature, perhaps 

more akin to the pre-industrialization context of human law in an environmental context. See e.g., THOMAS BERRY, 

EVENING THOUGHTS 108, (2006). 
8
 Judith Koons, Earth Jurisprudence: The Future of Law and the Planet, AMERICAN BAR ASSOCIATION YOUNG 

LAWYER DIVISION, Jul. 2008. 
9
 Id. 
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environmental exploitation.
10

 The United States progressed from a land-based, organic and 

renewable economy, to an extractive nonrenewable industrial economy by the end of the 19th 

century.
11 

During that period, the growth of corporate constitutional rights as ñpersons,ò vested 

with the imperative to increase corporate revenues at the expense of polluting and consuming 

natural resources, eventually necessitated legal changes that regulate adverse industrial activities 

on the environment through the mechanism of environmental law.
12

  

Why the need for an Earth jurisprudence? The landmark environmental laws of the 1970s 

were built on common law notions of property that incorporate a benefit analysis for adjudicating 

impacts to land and natural resources.
13

 Federal legislation that was drafted for the purpose of 

protecting the environment incorporated ñcost justifiedò regulations, which include the balancing 

of human and economic interests only.
14

  Additionally, the burden of proof of environmental 

damage is placed on the party seeking to protect the environment.
15

  One of the most frustrating 

factors, however, is the lack of a market value to place on public health and the environment for 

purposes of balancing a cost-justification analysis.
16

 Consequently, environmental administrative 

agencies do not have the overall authority to prevent damage to the environment and public 

health.
17

 The implications of this shortcoming are that, if a proposed environmental impact is 

justified by its economic benefits, even where public health and damage to the environment are 

                                                      
10

  BERRY, supra note 7 at 107. 
11

 Id. 
12

 Joseph Guth, Law for the Ecological Age, 9 VT J. ENVTL. L. 432, 470 (2007-2008).  During the period of industrial 

optimism in America, Judges widely accepted the ñbelief that industrial activity generally produces a net social 

benefit despite the damage it causes.ò Id.    
13

 Id.  
14

 Andrew Long, Standing & Consensus: Globalism in Massachusetts v. EPA, 23 J. ENVTL. L AND L ITIGATION 73, 86 

(2008). ñEnvironmentalists share a belief that humans and things in nature are closely interconnected and that human 

intervention affecting one part of a human-natural system can be expected to have deleterious effects elsewhere in 

the systemò (quoting Jonathan Cannon, Environmentalism and the Supreme Court: A Cultural Analysis, 33 

ECOLOGY L.O. 363, 369 (2006)).  
15

 See Guth, supra note 13 at  472. 
16

 See Guth, supra note 13 at  472. 
17

 Guth, supra note 13 at 471. 
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present but unequally quantifiable,
 18

 the reasonableness of any adverse impact on ecosystems 

and natural things can be adjudicated without ever having to take into account the inherent rights 

of nature, which are susceptible to human impacts.
19

  

Additionally, legal standing in environmental suits has served as a major barrier to the 

voice of nonhuman rights and environmental protection from future harm.
20

 Lujan v. Defenders 

of Wildlife has had a fundamental impact in the area of adjudicating environmental protection 

suits: the Supreme Court refused to hear claims of future injury under the Endangered Species 

Act.
21

  Since Lujan, commentators expressed the need to fill the gap left between the public 

interest of enforcing federal environmental mandates and the existing standing jurisprudence 

marked by the plurality in the Lujan decision.
22

  In time, Lujan was narrowed in its standing 

holding by Friends of the Earth, Inc. v. Laidlaw, which conceptualized the inquiry of injury-in-

fact in order to adjudicate environmental law citizen suits.
23

 Although Laidlaw had the effect of 

softening the standing analysis in Lujan, it nevertheless failed to reach the more essential 

principles of an ñecologically attuned worldviewò that underpin Earth jurisprudence.
24

  Justice 

Kennedy voiced an awareness of the need for such legal paradigm changes in his dissent in 

                                                      
18

 Id. at 472. 
19

  See CHRISTOPHER C. STONE, SHOULD TREES HAVE STANDING? ï TOWARD LEGAL RIGHTS FOR NATURAL OBJECTS 

13, (Oceana Publications, 1996) (1972). ñToday we have come more and more to make balances ï but only such as 

will adjust the economic best interests of identifiable humans.ò Id. 
20

 See generally Andrew Long, Standing & Consensus: Globalism in Massachusetts v. EPA, 23 J. ENVTL. L AND 

LITIGATION 73 (2008). 
21

 504 U.S. 555 (1992). The court also rejected a standing argument based on a related nexus between the alleged 

future harm of the species and the plaintiffôs interest in the related ecosystem and the endangered species in 

particular. Andrew Long, Standing & Consensus: Globalism in Massachusetts v. EPA, 23 J. ENVTL. L AND 

LITIGATION 73, 90 (2008).  
22

 Long, supra note 20 (quoting D.C. Circuit Judge, Patricia Wald, who stated, ñ[i]t is truly time to reconceptualize 

standing. . . the incorporation into our law of more realistic notions of which affected persons or communities have 

the right to protest environmental violations is subject to rethinking.ò)  Id. 
23

 528 U.S. 167 (2000). An environmental group demonstrated standing by submitting affidavits of members 

attesting they could not use a polluted river for recreation because of the bad smell and appearance that was the 

consequence of a facility who was discharging wastewater treatment pollutants in excess of the Clean Water Act. 
24

 Andrew Long, Standing & Consensus: Globalism in Massachusetts v. EPA, 23 J. ENVTL. L AND L ITIGATION 73, 98  

(2008). 
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Lujan, stating, ñAs Government programs and policies become more complex and farreaching, 

we must be sensitive to the articulation of new rights of action that do not have clear analogs in 

our common-law traditions.ò
25

  

The Court nevertheless moved closer to ecologically mindful analysis in its holding in 

Massachusetts v. EPA.
26

  In Mass v. EPA, for the first time in the context of standing and global 

warming, the court expressly recognized injury to the natural world due to the significant impact 

of greenhouse gases and the contribution by the United States to global carbon emissions.
27

  In 

the environmental protection context, tensions over standing continue across judicial circuits, 

however.
28

 For example, loggerhead turtles were made a party to a suit in the 11
th
 Federal 

Circuit,
29

 while the Ninth Circuit denied standing to the worldôs whales and dolphins.
30

  The 

judicial inconsistencies due to the absence of ecological consciousness in the prevailing legal 

thought ï which defines and makes tangible the rights and remedies for all ï underscore the need 

for Earth jurisprudence and the protection of nonhuman interests.  

  

NATURAL OBJECTS STAN DING AND THE GUARDIA NSHIP MODEL  

The idea for extending cognizable legal rights to nonhuman interests was first articulated 

by Christopher C. Stone in his work entitled, Should Trees Have Standing?
31

 In his work, Stone 

analogizes the concept of granting legal rights to natural objects to the granting of citizen 

                                                      
25

 Lujan, 504 U.S. at 579-81. Justice Kennedy became the determinative swing vote in many environmental standing  

cases. See also, Andrew Long, Standing & Consensus: Globalism in Massachusetts v. EPA, 23 J. ENVTL. L AND 

LITIGATION 73, 91 - 92 (2008).  
26

 Long, supra note 20 at 73. The case has monumental implications in regards to standing among other things, and 

ñmay prove transformative.ò Id.  
27

 Id at 104.  The court rejected the EPAôs contention that the matter was an unjusticiable political question, that 

regulation of carbon emission was divorced from the statutory text, and that uncertainty in scientific data precluded 

EPA from regulating it. Id.  
28

 Compare  infra notes 29-30. 
29

 Loggerhead Turtle v. County council of Volusia County, Florida, 148 F. 3d 1231 (11th  Cir. 1998). 
30

 Cetacean community v. Bush, 386 F. 3d 1169 (9th Cir. 2004).  
31

 See generally, STONE, supra note 10.   ñIt is not inevitable, nor is it wise, that natural rights should have no rights 

to seek redress in their own behalf.ò Id. at 16. 
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constitutional rights to nonhuman corporations.
32

  Stone argues that, just as the concept of 

granting corporation ñpersonsò rights was odd to early jurists, so is the initial response to 

movements proposing to confer rights onto some new ñentity.ò
33

  A holder of legal rights, as 

defined by Stone, can be recognized by three factors: (1) standing in oneôs own right; (2) 

outcome-determinative damages; and (3) beneficiary status of court-ordered awards.
34

  It is 

logical to extend legal rights to nature since the environment bears the brunt of industrial 

exploitation, pollution and conscious disregard extending from the constitutional rights enjoyed 

by corporations. The guardian model for protecting the environment strikes an appropriate 

balance between corporate rights and the rights of the natural world.
35

  

The granting of rights to natural objects has also captured the attention of the international 

community. For example, the nation state of Ecuador has demonstrated global leadership in its 

monumental recognition of natural rights.
36

  In September of 2008, the people of Ecuador voted 

by an overwhelming margin to adopt a new constitution granting ñRights of Nature,ò which are 

legally enforceable ecosystem rights.
37

  In essence, the nation has recognized that ñecosystems 

have the inalienable and fundamental right to exist and flourish,ò obligating its government to 

avoid measures that would drive species into extinction and destroy ecosystems.
38

 Of similar 

effect, the nation of Israel established a parliamentary Commission for Future Generations which 

                                                      
32

 Id. at 5.   ñThe world of the lawyer is peopled with inanimate right-holders: trusts, corporations, joint ventures, 

municipalities, Subchapter R partnerships, and nation states, to mention just a few.ò Id.  
33

 Id. at 10ï34. 
34

 Id. 
35

 BERRY, supra note 7 at 108 -109. 
36

 Community Ecological Governance, 9 CEG News 1 (December 2008), 

http://www.gaiafoundation.org/documents/CEG_News/CEGnewsletter9.pdf (last visited Mar. 22, 2009). 
37

 Id. 
38

 Community Ecological Governance, supra note 36. 
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serves as a guardian to represent the best future interests in special areas including the 

environment and natural resources.
39

   

A. The Court of Appealsô Decision ï Why the River Basin Needs a Guardian 

The case at bar involves the Apalachicola River, Chattahoochee River and Flint River, 

(collectively ñACF River Basinò) and Lake Lanier.
40

  As objects of the natural world, these river 

systems coexist with humans because ñ[t]he cycle of life is intricately tied up with the cycle of 

water é the water system has to remain alive if we are to remain alive on earth.ò
41

  However, 

although the rivers have their own inherent rights and interconnectedness with human life, there 

was no explicit advocacy for those rights, nor was this relationship with humankind brought 

before the court in the preceding litigation.
42

 This point is best illustrated by the amicus brief 

submitted by seven environmental protection groups on behalf of the AFC River Basin.
43

 

Despite the stated devotion of the River Keepers to the protection of the natural bodies of 

water, the amicus brief shows a disturbing account of the absence of dialogue with the court 

regarding the inherent rights of the ACF River Basin.
44

  Unfortunately, because of their standing 

as amici, the River Keepers and others were restricted to representing the rights of the ACF 

River Basin solely on procedural grounds through the National Environmental Policy Act 

                                                      
39

 JÖRG TREMMEL, HANDBOOK OF  INTERGENERATIONAL JUSTICE  252 ï 253, (2006). Other special interests include 

science, development and technology, health, education, national economy, law, quality of life and other matters to 

be presented before the parliament in the best interest of future generations. 
40

 Florida Depôt of Environmental Protection, Apalachicola-Chattahoochee-Flint River System (ACF) Timeline of 

Action as of January 23, 2009, available at 

http://www.dep.state.fl.us/mainpage/acf/timeline.htm (last visited Apr. 10, 2009). 
41

 STONE, supra note 10 at 45 (quoting Jacques Cousteau). 
42

 See Geren, 514 F. 3d 1316. 
43

 Brief of Amicus Curiae River Keepers, South Eastern Federal Power Customers, Inc. v. Geren, No. 06-5080 

(D.C. Cir. 2007).  The River Keepers are: Alabama River Alliance, Apalachicola River Keeper, Inc., Black Warrior 

River Keeper, Inc., Coalition of Associations at Lake Martin, Coosa River Basin Initiative, Lake Watch of Lake 

Martin, Upper Chattahoochee Riverkeeper Fund, Inc., Turner Environmental Law Center, and Deborah M. Murray, 

Southern Environmental Center.  Id.  The named riverkeeper organizations are generally dedicated to the protection 

of water quality and biodiversity of regional bodies of water.  Id.  
44

 See id. 
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(ñNEPAò).
45

  In doing so, the River Keepersô argument was that the Army Corps of Engineers 

failed to perform an environmental impact statement prior to entering agreements with local 

municipalities to modify water usage from Lake Lanier.
46

  This limited argument by the River 

Keepers had absolutely no bearing on the courtôs holding.
47

 Although a relevant environmental 

protection procedural argument was presented before the court, it held: 

Alabama and Florida contend that the Agreement violates the Water Supply Act 

(ñWSAò) é the Flood Control Act (ñFCAò) é and the National Environmental 

Protection Act (ñNEPAò). We need address only one of the statutory challenges. Under 

the WSA, the Corps must obtain prior Congressional approval before undertaking ñmajor 

... operational changes.ò é Because the Agreementôs reallocation of Lake Lanierôs 

storage space constitutes a major operational change on its face and has not been 

authorized by Congress, we reverse the district courtôs approval of the Agreement. 

 

Perhaps it was the intent of the judge to send the entire issue involving authorized usage to 

Congress for purposes of investigating the environmental claim.  In fact, one contention that 

disfavors the appointment of a guardian for natural objects is that the Department of Interior was 

designed to be a type of guardian for the environment and natural resources.
48

  However, Federal 

regulatory and protective authority extends only to those Federal lands and bodies as provided by 

the Constitution.
49

  In the instant case, although the primary controversy concerns Buford Dam,
50

 

a federal reservoir, the immediate ecological impacts from changes in release of water affect 

lands and ecosystems that are not within federal protective jurisdiction. Consequently, the River 

                                                      
45

 River Keepers Brief, supra note 43. 
46

 Id. The legality of the water usage contracts is the primary subject matter of the current litigation. See infra 

Statement of the Case. 
47

 See Geren, 514 F. 3d 1316 at 1317.  The court did not rule on the NEPA claim, but rather made its determination 

based on its findings that the Army Corps was in violation of the Water Supply Act (ñWSAò), for entering 

unauthorized contracts with the Georgia Parties. 
48

 STONE, supra note 10 at 25. Stone addresses this contention that evidence can be found that the Department of 

Interior was conceived as a type of guardian for public lands.  Id.  However, ñ[i]ts guardianship includes neither 

local public lands nor private lands.ò  Id.  Furthermore, Stone argues, a guardian outside the Department of Interior 

becomes especially valuable because of the tremendous demands from various groups and the burden of having to 

trade off environmental concerns as balanced among competing interests. Id. 
49

 U.S. CONST. art. IV  §. 3 cl. 2. Congress has the power to ñdispose of and make all needful Rules and Regulations 

respecting the Territory or other Property belonging to the United States.ò  Id. See also STONE supra note  31.  
50

 See infra note notes 69-71, 129 and accompanying text. 



9 

 

Keepers have been unable to represent adequately the interest of the ACF River basin with the 

tools of the environmental law mechanism available when their amicus brief was filed.  As a 

result, the prevailing environmental concern ï whether there was government action that may 

have significant adverse affects on the environment ï was never reviewed on its merits.
51

  This 

gap in law is an injustice not only to the nonhuman rights at stake, but to humankind, especially 

because of our interdependence with the natural world and what I believe is a popular 

assumption that environmental protections are adequately addressed by statutes such as NEPA 

and other environmental laws that have not encapsulated fundamental principles of Earth 

jurisprudence.
52

 

B. Statutory Authority  

For that reason the Guardian for the Natural World statute was amended to NEPA
53

 ï to 

give voice to natural objects that may be adversely affected by human decisions that modify or 

are likely to have an adverse affect on an ecosystem. In contrast to traditional American 

environmental law of the past, author Cullinan narrates a Kenyan story about a man that killed a 

hyena who was attempting to eat a goat from his herd.
54

  In judging the killing, the tribal leaders 

found that alternatively, the farmer could have simply run the hyena away ï she was a mother 

looking to feed her young.
55

 The difference between the traditional tools American lawyers have 

had at their disposal as compared to the trial of the farmer who killed the hyena, is that ñin most 

of todayôs legal systems, decisions that harm ecological communities have to be challenged 

                                                      
51

 Brief of Amici Curiae, supra note 43 at 3. 
52

 See supra notes 4- 45. 
53

 For purposes of this paper only. See infra Exhibit A. In order to further the objective of this research, which is to 

demonstrate the adequacy, relevance and adaptability of a guardianship model within todayôs American legal 

system, given facts as presented by the instant case. I have attached a model statutory scheme for granting access to 

a guardian for the Natural World as a party to suit. 
54

 Cormac Cullinan, If Nature Had Rights, ORION MAGAZINE, January/February 2008,  

http://www.orionmagazine.org/index.php/articles/article/500 (last visited Mar. 20, 2009). 
55

  Cullinan, supra note 54. 
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primarily on the basis of whether or not the correct procedures have been followed.ò
56

  

Furthermore, protecting the rights of nature is to preserve the rights future generations have in a 

sustainable environment.
57

  With preservation of the rights of all humans and future generations 

of the inhabitants of the Earth Community ï both human and non-human ï the Guardianship for 

the Natural World grants standing to natural objects such as rivers, forests and streams in their 

own right.
58

  In re Tri State Water Rights
59

 serves as the ideal scenario in which to balance all of 

the interests within the Earth community in harmony with the human health, land use 

development and economic interests already presented before the court. 

GUARDIANôS STATEMENT OF IDENTITY, INTEREST AND  

SOURCE OF AUTHORITY TO FILE BRIEF  

 

As a precondition to asserting the rights of the River Basin in the instant case in accordance 

with 42 U.S.C. §§ 4321 Et. Seq., Section D.1.(a) of Statutory Authority for Party Representation 

of the Natural World Guardian Ad Litem (ñGuardian Statuteò),
60

 the undersigned Guardian states 

the following: 

1. Guardian Statute Section D.1.(a) provides the Guardian shall have 

standing to sue on behalf of the natural world if the government body did not follow the 

proper process for reviewing and ruling on proposed actions; and 

2. The government body in the instant case is the Army Corps of Engineers 

(ñCorpsò);
61

 and 

                                                      
56

 Id.  
57

 Id. See also TREMMEL, supra note 39 and accompanying text. 
58

 For purposes of this paper only. See supra note 53.  See infra Exhibit A. 
59

 514 F. 3d 1316 (C.A.D.C. 2008).  
60

 For purposes of this paper only. See infra Exhibit A. The cited authority does not have the force of law and is 

intended only to illustrate how a guardian would demonstrate preconditions to asserting the rights of natural objects 

in the course of an actual case or controversy.   
61

 Southeastern Power Customers Inc., v. Geren, 514 F. 3d. 1316 (DC Cir. 2008). The Army Corps of Engineers 

operates and manages the Federal Reservoir at the heart of this controversy. See infra Statement of the Case. 
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3. The District Court in Geren found that the Corps had never conducted a 

NEPA analysis, the proper process for reviewing proposed actions prior to agreeing to 

water supply withdrawals that began in 1973 and continue until this day;
62

 and  

4. The Guardian is obligated to seek out and present all relevant information 

to this court to advocate for the best interest of the Natural World, in particular, the ACF 

River Basin as an ecosystem (Guardian Statute Sec. B).
63

 

Therefore, the undersigned Guardian represents the rights of the Natural World involved in 

the instant case and will articulate the interests of the ecosystems involved that this honorable 

court may enter an order enjoining any proposed actions that will have adverse effects on the 

Natural World, or limit any proposed adverse actions within the limits as permitted by law 

(Guardian Statute Sec. C.3.)
64

 

STATEMENT OF THE CAS E AND FACTS 

 

The underlying controversy in this case arises from claims by the states of Alabama, 

Florida, and Georgia over allocation of resources from Lake Sidney Lanier, a federal reservoir 

managed by the Army Corps of Engineers (ñCorpsò).
65

  The litigation now before the court 

comes by Petitioners, the Georgia Parties,
66

 who seek review of the Corpsô denial of the 

Governorôs request for additional storage from Lake Lanier to meet the reasonable future needs 

                                                      
62

 Brief of Amici Curiae, supra note 43 at 5. 
63

 See infra Appendix A. 
64

 See infra Appendix A. 
65

 Geren, 514 F. 3d 1316, 1317. Lake Sidney Lanier, was named after the famous poet, Sidney Clopton Lanier, who 

was inspired to write Songs of the Chattahoochee by his admiration of the beauty of this area in Georgiaôs Blue 

Ridge Mountains.  Lake Lanier Association, available at 

http://www.lakelanier.org/ab_lake_lanier.php (last visited Apr. 11, 2009). 
66

  The Georgia Parties are the State of Georgia, along with the Atlanta Regional Commission, the City of Atlanta, 

the City of Gainesville, Georgia, Cobb County-Marietta Water Authority, DeKalb County, and Fulton County 

(collectively, the Water Supply Providers). Gwinnet County and the  Lake Lanier Association join the action as part 

of the Georgia Parties. Georgia Parties Mot. Summ. J. 1, In Re: Tri-State Water Rights Litigation, No. 3:07-MD-1-

PAM (M.D. Fla. Jan. 23, 2009).  
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of Metropolitan Atlanta and North Georgia.
67

 This cause was before the court in South East 

Federal Power Customers v. Geren, where Florida and Alabama were granted standing to 

represent their interests in the resource allocation of Lake Lanier.
68

 

Lake Lanier is located in the state of Georgia, and is the creation of the Buford Dam 

authorized by Congress and completed in the mid 1950s.
69

 The specifically authorized purposes 

of the reservoir, as determined in Geren, are navigation, flood control, and hydropower 

generation.
70

 The D.C. Court of Appeals found that water supply is an incidental authorized 

purpose of Lake Lanier.
71

  In the 1970s, the Corps and the Georgia Water Suppliers
72

 entered 

into a series of renewable five-year contracts that allowed some of Lake Lanier to be used as 

storage for water supply.
73

  These contracts steadily increased with each renewal period and were 

contested by Alabama and Florida in 1990 when Georgia sought permanent water supply 

contracts and claimed there were no economic impacts.
74

 No permanent water allocation was 

made, and the three states entered a memorandum of agreement allowing the existing 

withdrawals to exist or increase based on reasonable demand.
75

  Thereafter, in 1997 the three 

states, with congressional approval, entered the Apalachicola-Chattahoochee-Flint River Basin 

Compact, to address disputes, storage allocation and planning.
76

 In 2000, the Governor of 

Georgia applied for a threefold increase of water supply storage from the Corps.
77

 In the same 

year, Alabama sued the Corps in the District of Columbia, challenging its statutory authority to 

                                                      
67

 Id. at 2. 
68

 514 F. 3d  at 1322.  A detailed discussion of each stateôs interest and the nonhuman interests is supra pages 18-22. 
69

 514 F. 3d at 1317.  
70

 Id. at 1323. 
71

  Id.  The Georgia parties contend that water supply is in fact a principle, rather than incidental authorized purpose 

of Lake Lanier. Georgia Parties Mot. Summ. J., supra note 66 at 7. 
72

 Id. 
73

 514 F. 3d at 1317.  
74

 Alabama v. U.S.A.C.E., 424 F. 3d at 1122; See, Geren, 514 F. 3d at 1327.  
75

 Id. at 1319. 
76

 Geren, 514 F. 3d at 1327; See, Pub. L. No. 105-104, 111 Stat. 2219. The compact terminated in August 2003, and 

no permanent allocation quantity had been assigned. Geren, at 1319. 
77

 Geren, at 1319. 
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reallocate water supply to the detriment of hydropower users, which it claimed caused economic 

injury.
78

  In 2001, when Georgia had yet to receive an answer from the Corps in reference to its 

application for increased allocation, the Georgia parties sued the Corps in the North District of 

Georgia. In April 2002, The Corps denied Georgiaôs request on grounds that the request for 

additional water supply required ñadditional Congressional authority.ò
79

  The Georgia Parties 

were joined into the District of Columbia action, and mediation was ordered, resulting in an 

agreement specifying the amount to be allocated for Georgiaôs water supply.
80

 Alabama and 

Florida appealed to have the agreement set aside as a violation of the Water Supply Act 

(ñWSAò),
81

 the Flood Control Act (ñFCAò),
82

 and the National Environmental Protection Act 

(ñNEPAò).
83

 The D.C. Court of Appeals in Geren ruled only on the WSA claim, reversing the 

D.C. Circuit Courtôs order and striking the agreement as a violation of the WSA, which requires 

that ñmajor operational changesò to a federal reservoir be in accordance with Congressional 

approval. In the instant case, the Georgia Parties move that this court declare the Corps statutory 

authority to grant its application for increased water supply, contending the D.C. Circuitôs 

finding that water supply is an incidental authorized purpose.
84

 The Georgia Parties seek 

declaratory relief that the regionôs water supply is an original authorized purpose of the Buford 

Dam that created Lake Lanier and asks the court to review the water request submitted by the State.  

                                                      
78

 Id. 
79

 Georgia Parties Mot. Summ. J., supra note 66 at 2. 
80

 Id. Of the 1,049,400 acre feet of total Lake Lanier storage, the agreement required the Corps to allocate between 

210,858 and 240, 858 acre feet  for Georgiaôs municipal and local industrial use. This allocation in effect represents 

22% of the total capacity, the Geren court held that an allocation of this size constituted ñmajor operational changeò 

since the water supply authorization is ñincidental.ò See infra note 84 and accompanying text.  
81

 43 U.S.C. § 390b(d) 
82

 33 U.S.C. § 708. 
83

 42 U.S.C. § 4321 et. Seq. 
84

 Georgia Parties Mot. Summ. J., supra note 66 at 16-18. 
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A. Human Interests 

Alabama, Florida and Georgia generally agree on one fundamental truth: the total water 

available to each state annually lies largely outside of human control.
85

  Consequently, among 

the most significant factors determining when that water is delivered are the reservoir operations 

managed by the Corps.
86

 

Federal: Regulatory Compliance 

The Army Corps of Engineers, as a federal agency, has the obligation to comply with all 

federal regulations concerning the operation and management of Buford Dam/Lake Lanier.
87

  

The Corps is also required by the Water Supply Act to secure congressional approval prior to 

making any operational changes that seriously affects project purposes.
88

 Ultimately, by 

complying with federal regulations, the Corps is responsible for protecting and conserving 

natural resources.
89

  Additionally, the Corps is mandated to comply with the federal policy of 

selling federally owned hydropower.
90

  This authorized purpose constitutes a significant savings 

to the end-user and serves as a yardstick for encouraging competing local utilities to lower their 

energy rates.
91

 

Georgia: Water Supply, Flood Prevention Recreation, Economic  

Municipal water supply 

                                                      
85

 C. Grady Moor, Water Wars, Interstate Water Allocation in the Southeast, 14 Nat. Resources & Envôt 5, 9  

(1999 ï 2000). 
86

 Id. 
87

 See generally, Geren, at 1316. This includes the performance of an Environmental Impact Statement as required 

by NEPA.   
88

 Alabama/Florida Reply Brief, Southeastern Power Customers, Inc. v. Geren 4, No. 06-5080 (consol.), (Apr. 18, 

2007).  
89

 See generally River Keepers Amici Brief, supra note 43. 
90

 Id. at 14. 
91

 Id. 
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Lake Lanier, located in Georgia, feeds into the headwaters of Lake Chattahoochee.
92

  The 

Chattahoochee and Lake Lanier are the sole source of water for approximately three million 

people within North Georgia and Metropolitan Atlanta because of the scarcity of groundwater.
93

  

There is no other significant source of water supply and Metropolitan Atlanta relies on the 

Chattahoochee River and Lake Lanier for 99 percent of its water.
94

  Overall, 60 percent of the 

people in Georgia rely on Lake Lanier for their water supply.
95

 The largest part of the regional 

water demand is due to residential use, which amounts to approximately 75 gallons per person 

per day.
96

  In addition, Georgia also claims sole jurisdiction over the Chattahoochee River.
97

   

 

Flood Prevention 

Runoff waters from heavy rains are stored in the reservoir to prevent flooding 

downstream.
98

  Regional urban development increase the likelihood of flooding because it 

removes the vegetation that naturally retards the velocity of water flows and allows for the 

                                                      
92

 See, e.g., U.S. Army Corps of Engineers, Lake Sidney Lanier, available at  

http://lanier.sam.usace.army.mil/ (last visited Apr. 12, 2009). 
93

 Id. 
94

 Id. 
95

 Lake Lanier Association, supra note 65. 
96

 Patricia A. Stevens, Water Resources of the Atlanta Region 48, Proceedings of the 1993 Georgia Water Resource 

Conference (Apr. 20 ï  21, 1993). The region implemented changes to decrease per capita water usage by changing 

the technology used for wastewater. Id.  Today, the per capita water usage is 69 gallons per day.  See 

Lakelanier.com, Experts Criticize Atlanta Water Plans, available at, 

http://www.lakelanier.com/20090118149/news/experts-criticize-atlanta-water-plans/ (last visited Apr. 25, 2009).  

Although conservation implementations decreased the per capita usage since 1993, more conservative have to be 

made due to the increased population in the region.  See id.  For example, Atlantaôs population increased by 38.9 

percent between 1990 and 2000. U.S. Census Bureau, 2000.  The average annual population increase in the Atlanta 

region between 2000 and 2006 was greater than in 43 states, with a population of 3,925,400. 2006 Atlanta Region 

Population, Regional Snapshot (Aug. 2006), available at 

http://www.atlantaregional.com/arc/documents/2006pop.pdf (last visited Apr. 25, 2009). Population increases are a 

continuing trend in the region. See generally Ga. Parties Mot. Summ. J. supra note 66. 
97

 Id. 
98

 Id. 
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settling of sediment.
99

  Recently, Lake Lanier was close to capacity, up 1.5 feet from heavy 

rainfall.
100

  Areas near the Flint River were under flood warning advisories.
101

  Since the 

construction of Lake Lanier, peak flows attributed to flooding have been noticeably subdued.
102

  

Buford Dam has served as a net benefit for flood control because the ñlarge storage capacity of 

Lake Lanier enables most foreseeable flood events to be contained.ò
103

 

Economic and Recreational 

Prior to the building of the Buford Dam which forms Lake Lanier, the warm waters of the 

Chattahoochee River were not conducive to the cold-water trout fishing the region enjoys 

today.
104

  More than 8 million people visit Lake Lanierôs 57 parks and 10 marinas annually to 

enjoy the recreational opportunities offered by the lake.
105

  Lake Lanier generates $5.5 billion 

revenue annually for Northeast Georgia.
106

  Including the Piedmont Province, where the majority 

of the Chattahoochee River corridor is located, the combined number of recreational facilities 

and are more than 120 marinas, parks, and campgrounds including the parks and marinas located 

on Lake Lanier.
107

   These facilities provide a wide range of activities including hiking, fishing, 

boating, canoeing, raftin,g and camping.
108

  

Hydroelectric Power 

                                                      
99

 Stevens, supra note 96 at 50ï51. With the increased development in floodplain areas, the state has enacted 

floodplain zoning regulations.  Id.  Flood prevention has also been accomplished by the use of separate detention 

facilities which trap excess runoff and slowly releasing waters downstream. Id. 
100

 Associated Press, Still Some Flooding in Ga.; Lanier Up 1.5 Feet, Mar. 30, 2009, available at 

http://www.accessnorthga.com/detail.php?n=219081 (last visited Apr. 11, 2009). 
101

 Id.  
102

JORDAN, JONES &  GOULDING, CHATTAHOOCHEE RIVER: GREENWAY PLANNING AND IMPLEMENTATION 

HANDBOOK  97,100, available at 

available at 

http://www1.gadnr.org/greenspace/c_index.html (last visited Apr. 12, 2009). 
103

 Id. 
104

 Sevens, supra note 96 at 46. 
105

 Lake Lanier Association, supra note 65. 
106

 Id. 
107

 JORDAN JONES &  GOULDING, supra note 102 at 111.  
108

 Id at 111. 
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Similarly to Alabama hydroelectric power customers, the numerous dams along the 

Chattahoochee River provide hydroelectric power to residents along the Chattahoochee River.
109

  

For local Georgia municipalities and their residents, increased water storage for release from 

Lake Lanier amounts to guaranteed water supply, support of the tourism industry, and discounted 

hydroelectric power. 

Special Interest: Lake Lanier Association (ñLLAò) 

On January 15, 2008, the court entered an order permitting the intervention of Lake Lanier 

Association (ñLLAò) as an affected party to the litigation.
110

  LLA has been found to have a 

legitimate interest.
111

 The constituent members of LLA are homeowners, property owners, 

business owners and recreational users of Lake Lanier who have an interest in maintaining 

adequate water levels in the reservoir.
112

  LLA asserts that it may be adversely affected if the 

plaintiff, State of Florida, succeeds in its petition. They allege that their interest in maintaining 

adequate water levels for private and recreational use is not adequately represented by the Army 

Corps or Fish and Wildlife Service, because their focus is resource management and 

protection.
113

  Furthermore, the other parties do not adequately represent their interests because 

all other parties have an interest in increasing water releases from the lake, which is in direct 

opposition to the LLAôs desire to keep as much water in Lake Lanier as possible. 

Alabama: Hydropower and Downstream Navigation 

Hydropower plant 

                                                      
109

 JORDAN JONES &  GOULDING, supra note 102 at 99. See also Ex. B., infra. 
110

 Scheduling Order at 4, In Re Tri-State Water Rights Litigation, No. 3:07-md-1-J-PAM-JRK (M.D. Fla. Jan. 15, 

2008). 
111

 Id at 2. 
112

 Id. 
113

 Id at 3. 
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Alabama asserts that the planned 23 percent total storage for Georgiaôs water supply will 

reduce the storage allocated for hydropower use to Alabamaôs detriment to the sum of $3 million 

per year.
114

 

Downstream navigation 

Alabama claims that it is also harmed when the Corps holds back water that should be 

released in order to support navigation in the lower parts of the ACF Basin.
115

  Since Alabama is 

a lower riparian in this litigation, all decisions regarding storage and water release have a direct 

impact on its ability consistently to provide discounted hydroelectric power and enjoy 

navigation, which is dependent on downstream flows. While numerous human interests have 

been articulated before the court, it is equally important to factor in the nonhuman impacts 

affected by the outcome of this litigation. 

B. Nonhuman Interests 

Although most of the ACF Basin has been altered by human activities, the basinôs 

environment is noteworthy for its remaining biological diversity and the role it plays in 

sustaining biological productivity in Apalachicola Bay. The Basin is home to the largest 

number of fish species among Gulf Coast drainages east of the Mississippi River.
116

 

 

Florida: Downstream Ecosystem Support 

Downstream Water Levels 

After flowing out of Lake Seminole, the Chattahoochee River
117

 becomes the Apalachicola 

River, which empties into the Apalachicola Bay on the Gulf Coast of Florida.
118

 Floridaôs 

interest as a downstream riparian is similarly related to Alabamaôs interest in downstream flows 

                                                      
114

 Alabama/Florida Reply Brief, Southeastern Power Customers, Inc. v. Geren at 12, No. 06-5080 (consol.), (Apr. 

18, 2007). 
115

 Alabama/Florida Reply Brief, supra note 88 at 3. 
116

 Upper Chattahoochee River Keeper, Environmental Setting, available at 

http://www.ucriverkeeper.org/environmental-setting.php (last visited Apr. 25, 2009).  
117

 See supra notes 124-136. 
118

 Georgia Parties Mot. for Summ. J., supra note 66 at 4. 
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for hydropower usage and navigation.
119

  During the dry summer months when flows are 

seasonally lighter, the Corpsô storage of municipal water supply (irrespective of Atlantaôs 

consumption), presents significantly reduced downstream flows.
120

 

Endangered and Threatened Species 

On June 19, 2008, the Florida Department of Environmental Protection gave notice to the 

Corps of its intent to sue for alleged violations to the Endangered Species Act (ñESAò).
121

  

Florida asserted that the Corps, by its storage operations upstream, had made adverse 

modifications to a critical habitat of endangered species.
122

  Florida asserts that restricting water 

flows downstream was detrimental to three endangered species: the endangered fat threeridge 

(mussel); the threatened Gulf sturgeon (subtropical fish); and the threatened purple bank climber 

(mussel).
123

  Therefore, life is at stake for multiple species inextricably dependent on natural 

water flows. This relationship becomes more obvious taking into consideration the number of 

dams along the Chattahoochee River, which have a compound effect on water releases from the 

river system.
124

 

Chattahoochee River
125

 

The majority of the Chattahoochee River corridor is located in the Piedmont Province, 

where 21 of the total 32 counties located in the Chattahoochee River Basin are located.
126

   

Within this region, the total length of the river is 255 miles.
127

  Chief among the numerous 

                                                      
119

 Alabama/Florida Reply Brief, supra note 88 at 23. 
120

 Alabama/Florida Reply Brief, supra note 88 at 2. 
121

 Notice of Intent to Sue, Jun. 19, 2008, available at 

http://www.dep.state.fl.us/mainpage/acf/files/letters/61908%20_ACFFlorida.pdf (last visited Apr. 12, 2009). 
122

 Id. 
123

 Id. 
124

 See infra ACF River Basin page 21. 
125

 The riverôs name is derived from the Creek Indian word meaning ñpainted rock.ò  Upper Chattahoochee River 

Keepers, supra note 116.  
126

 JORDAN, JONES &  GOULDING, supra note 102 at 97. 
127

 Id. 
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environmental threats to this region is urbanization ï particularly in the Metropolitan Atlanta 

area.
128

  A total of six dams are located on the Chattahoochee in Piedmont Province (Ex. B).
129

  

Buford Dam is the northernmost impoundment of Lake Chattahoochee.
130

  An estimated 14,000 

acres of forest were cleared and thousands of homeowners were displaced in the building of the 

dam.
131

  A number of lakes and reservoirs have been created along the river as a result of 

impoundment for purposes of hydroelectric power generation for the Georgia Power 

Company.
132

  According to Georgiaôs comprehensive inventory of the regionôs resources, a 

number of these lakes are used for water supply.
133

  It has not been determined, however, how 

much of a contribution can be made to municipal water supply demands by these additional 

impoundments.
134

 Increased human activity and expanded human habitat along the 

Chattahoochee River has created an aquatic/riparian zone that is rich in a wide array of diverse 

species, plants, and organisms.
135

  The wide diversity of invertebrates are an integral part of the 

food chain for a large range of feeder and game fish.
136

  Additionally, a number of endangered 

flora and fauna communities reside along this region of the Chattahoochee River.
137

 

                                                      
128

 Id.  Chief among all the factors contributing to the current water crises is the population growth in the Atlanta 

Region. Moor, supra note 85 at 6.  The stresses on the regionôs water supply had gone largely unnoticed until record 

drought seasons.  Id. 
129

 JORDAN, JONES &  GOULDING, supra note 102 at 99.   
130

 Id at 100. 
131

 Id. Many of the trees, buildings and structures submerged by this impoundment of the Chattahoochee remain 

underwater today.  Id. 
132

 JORDAN, JONES &  GOULDING, supra note 102 at 102. 
133

 Id. 
134

 Id. 
135

 Id. 
136

 Id. at 104.  A representative sample of these fishes would include the spotted sucker, brown bullhead, black 

crappie, bluegill, black-banded darter, and large-mouth bass.  Id. 
137

 Exhibit C. 
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ACF River Basin 

 The amount and timing of the water released from Lake Lanier directly affects the water 

flows in the Apalachicola River because the Chattahoochee is the largest tributary.
138

  The 

Chattahoochee and Flint Rivers converge at Lake Seminole at Floridaôs border with Alabama 

and Georgia.
139

  Historically, the flows from both tributaries have inundated the ACF Basin and 

have supported breeding, foraging, and feeding of species within this habitat.
140

  The ACF River 

Basin supports a rich biological diversity of fish, birds, flora, terrestrial and aquatic species.
141

  

Moreover, the ACF Basin supports one of the highest densities of reptile and amphibian life in 

the United States.
142

  There is a direct correlation between river flows in the Apalachicola and 

the relative size of fish, many of which serve as ñhostsò for the endangered mussels that rely on 

them for reproductive processes.
143

 During the drier years, reproduction of mussels is lower than 

in years with heavier rainfall.
144

 Consequently, when the Corps restricts water releases in drier 

years, the host fish is negatively impacted and decreased water flows further contribute to the 

stranding of mussels where they die.
145

 Therefore, the primary focus of injury to the ACF River 

Basin and its ecosystem occurs during drought seasons.
146

  Overall, continuous low flows result 

                                                      
138

 The Nature Conservancy. Apalachicola River, Florida, available at 

http://www.nature.org/initiatives/freshwater/work/apalachicola.html (last visited Jun. 20, 2009). 
139

 U.S. Geological Survey. WATER QUALITY IN THE APALACHICOLA-CHATAHOOCHEE-FLINT RIVER BASIN 4. U.S. 

Depôt of Interior, Circular 1164 (1998) (hereinafter ñUSGS ACF Basinò). 
140

 Id at 8. 
141

 Id. 
142

 See The Nature Conservancy supra note 138. 
143

 
143

 Declaration of Michael Sole, Secretary of the Florida Depôt of Environmental Protection at 5 Æ 18, In Re: Tri-

State Water Rights Litigation, No. 3:07-MD-1-PAM-JRK (M.D. Fla. Jan. 23, 2009). 
144

 Id. 
145

 Id. 
146

 See USGS ACF Basin supra note 139 at 8. See also Declaration of Michael Sole, supra 140 at 9 ¶ 22.  

Arguments that propose there is little or no harm to downstream flows which are based on annual average flow 

calculations are not true indicia of the primary harm experienced in the ACF Basin in drier seasons which are 

aggravated by restricted reservoir releases.  Id. 
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in channels being cut off from the main river, ñstranding populations of fish, mussels and other 

components of the aquatic food web.ò
147

 

Endangered Species 

The mussels in the ACF region are not the only threatened nonhuman life involved in the 

instant case.  Georgiaôs Comprehensive Inventory of the Chattahoochee River details the 

numerous endangered animal and plant species whose critical habitat has been recognized by the 

federal protections of the Endangered Species Act (Ex. C).
148

  Accordingly, this triggers the 

Corpsô responsibility to: 

[e]nsure that any action authorized, funded, or carried out by any such 

agency is not likely to jeopardize the continued existence of any endangered 

species or threatened species or result in the destruction or adverse modification 

of habitat of such species or threatened species which is determined by the 

Secretary to be critical ...
149

 

 

Therefore, it is not enough for Georgia to assert only its human interest, particularly in light 

of the numerous endangered and threatened species involved as a consequence of how the 

Federal reservoir within its borders is operated. 

BALANCING THE INTERE STS 

The interstate water resource disputes make it clear that ñneither prior appropriation, 

riparianism, nor a hybrid of the two, can adequately manage interstate water resources.ò
150

  

Overall, Georgia has an interest in withholding, or storing water resources in Lake Lanier, which 

would keep the lake full.  In contrast, Alabama, Florida, and the regional ecosystem hold 

interests that require the damôs release to be reflective of natural flows.  The Lake Lanier 

Association, in its Congressional hearing report of 2006, acknowledged the threat to endangered 

                                                      
147

 Id at 10-11 ¶ 23.  See also USGS ACF Basin supra note 139 at 8. 
148

 See JORDAN, JONES &  GOULDING, supra note 102 at 105 ï 108. 
149

 Endangered Species Act, 16 U.S.C. § 1531 et. seq. 
150

 Moor, supra note 85 at 7. 
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mussels and argued that a fair water level should be determined to support the endangered 

mussels, but not the detriment of drinking water and safety ï ñmussels should not trump 

people.ò
151

  However, this position fails to consider how much human consumption is 

sustainable, and what conservation efforts will be undertaken in light of the adverse impacts on 

other species in the natural world. 

Because of the way Florida has described its interests, focusing on natural flows rather than 

simply minimum base flows, the ACF situation presents some unusual factors for consideration 

under the doctrines of substantial injury and equitable apportionment. Indeed, the ACF case 

presents an opportunity for the court to update its law of interstate water allocation with a dose of 

ecological reality.
152

 

 

Nevertheless, the instant case needs to be about more than just riparian rights; it is about 

the interests of the AFC River Basin in its own right to coexist with the human and economic 

interests that have historically molded the rule of law in interstate water rights litigation.
153

  Take 

for instance the rule of Idaho v. Oregon, which holds: 

1) A state may not preserve solely for its own inhabitants the natural 

resources located within its borders; 

2) No state has inherent priority, absolute or presumptive, in the use 

of water from an interstate stream; and  

3) All states have the affirmative duty to take reasonable steps to 

conserve prospective water uses, and even to augment water supply, as a 

condition to making a successful claim to a fair share of interstate water.
154

 

As author Ruhl suggests, the ecological consequences resulting from Georgiaôs growing 

population and its impact on the real interests of the ACF ecosystem must be integrated into the 

existing interstate water rights litigation.
155

  Florida has already quantified the detriment to the 

Apalachicola ecosystem in terms of economic damages to offset Georgiaôs stated multibillion-

dollar interest in the viability of a full Lake Lanier: 

                                                      
151

 Lake Lanier Assôn Report for Congressional Hearing, Aug. 8, 2006, available at 

http://epw.senate.gov/109th/Joseph_Testimony.pdf (last visited Apr. 12, 2009). 
152

 J.B. Ruhl, Equitable Apportionment of Ecosystem Services: New Water Law for a New Water Age, 19 J. Land 

Use & Envtôl L. 47, 52 (2003-2004). 
153

 See, generally., Ruhl, supra note 151. 
154

 462 U.S. § 1017, 1020 ï 27 (1983); See also, Ruhl, supra note 151 at 51.  
155

 See Ruhl, supra note 151 at 53.  
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The ecological significance of the Apalachicola River and its floodplains to the people of 

Florida is demonstrated by the Stateôs acquisition, primarily through the District, of approximately 

320,000 acres of conservation land in the Apalachicola River Basin at a cost of over $242 million. 

The state of Florida made this purchase primarily to protect and preserve the historical ecosystem. 

In addition, Florida has spent millions more to manage and restore conservation lands throughout 

the Basin. ... Additionally, in 1990, Florida established the preservation 2000 program that 

expended $300 million per year ï a total of $3 billion.
156

 

 

According to the rule of Idaho v. Oregon, Georgia has the duty to conserve future water 

uses.  However, in its most recent pleadings, it has failed to set forth what conservation efforts it 

has undertaken to alleviate the water demands of its ever-increasing metropolitan population.
157

  

Rather, its argument focuses on the legitimacy of water supply as an authorized purpose of Lake 

Lanier and the Corpsô authority to grant its application for increased water supply storage.
158

  

The real issue in the case at bar is not whether municipal water supply is a primary or incidental 

authorized use of Lake Lanier for purposes of granting increased demands on the federal 

reservoir.
159

  Furthermore, the issue is not whether the musselôs right to critical habitat outweighs 

human interest in drinking water.
160

 Rather, the real issue in controversy is to what extent can the 

human right to develop lands and consume natural resources continue to the detriment of the 

ecosystem that supports human, and other, existence?  Were it not for Floridaôs assertion of the 

rights of endangered species that dwell within its borders, no attention would have been called to 

the ecological interests that are affected by unbridled urban growth and profit-centered 

advocacy.
161

  In fact, Georgiaôs position in the litigation fails to even take into consideration the 

rights of endangered species within its own borders that stand to be affected by water supply 

storage in Lake Lanier.
162
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 Declaration of Michael Sole, supra note 137 at 8 - 9 ¶ 21; 3 ¶ 8. 
157

 See generally, Georgia Parties Mot. Summ. J., supra note 66. 
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 See generally, Georgia Parties Mot. Summ. J., supra note 66. 
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 See Geren, 514 F.3d 1316. 
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161

 See Ruhl, supra note 151. 
162

 See generally, Georgia Parties Mot. Summ. J., supra note 66.  
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The Guardian concedes that the authorized purposes for Lake Lanier are environmental 

protection and conservation, flood prevention, hydroelectric power, water supply, and 

recreation.
163

 Moreover, the Corps is vested with broad discretion to strike the appropriate 

balance among the congressionally authorized purposes.
164

  However the Guardian prays this 

court to place an injunction on the Corps from making any changes in the immediate future 

without first demonstrating it has completed an Environmental Impact Statement as required by 

NEPA.
165

  Second, the Guardian recommends all parties be required to develop conservation
166

 

and drought restriction
167

 plans that take into account nonhuman populations, growing urban 

populations, and historic rainfall and drought patterns as a precautionary approach to mediating 

future resource allocation.  Finally, the Guardian prays this court will monitor the outcome of its 

final order for no less than five years in order to modify or prescribe additional safeguards that 

will secure a sustainable development between the human parties and the natural world. 

 

Respectfully submitted, 

 

 

      

Sherlyn Bartee, 

Guardian for the Natural World 

 

THE FUTURE OF GUARDI ANSHIP FOR NATURAL O BJECTS 

Christopher Stone addresses two counter arguments to his proposed Guardian ad Litem 

model for representing the natural rights of nature: 1) the challenge for humankind to determine 
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 See, e.g., U.S. Army Corps of Engineers, Lake Sidney Lanier, supra note 92.  
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 Geren, 514 F.3d at1325. 
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 See supra note 46 and accompanying text. 
166

 Stevens, supra note 96 at 48. 
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 Stevens, supra  note 96 at 49. 
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and ensure the ñneedsò of nature; and 2) the existing legal system wherein the Department of the 

Interior is designated to represent the best interest of the environment and federal lands.
168

  The 

purpose of this brief is to illustrate that without a guardianship for natural objects model, the 

interdependent interests of Lake Lanier, the Chattahoochee River, the ACF Basin and 

endangered species would never be heard amidst the complex legal arguments, economic 

interests, and anthropocentric justifications.  These same methods and arguments have been 

advanced for too long in order to harm numerous species, justify the deforestation of countless 

acres, and project infinite human growth and development without taking a serious and legally 

cognizable position for sustainability.  

For this area, one of the challenges of the guardianship model is identifying specific natural 

world/ecosystem interests that are relevant. While it is important to take consideration of the 

various geo-biological impacts, it would not be judicially efficient for all cognizable nonhuman 

species to be separately represented by a guardian. Instead, a more holistic or ecosystem-focused 

approach is needed and would be more adaptable for purposes of giving voice to all critical 

ecosystem interests. This paper does not address the specific mechanism for appointing a 

guardian.  While the model statutory authority gives some insight regarding how this may be 

achieved, it does not address the appointment procedure as a practical matter. However, it does 

include significant advancements on which an effective guardianship mechanism may be built. 

Some of the inquiries to further develop this model include: How will potential guardians 

be selected? What qualifications must they have? Should they be certified through a central 

government agency, such as Guardian ad Litem programs already in place in many jurisdictions? 

These possibilities need to be further explored as the legal system takes notice of the tangible 

benefits of having a guardian present significant scientific, biological, and organic data and 

                                                      
168

 STONE, supra note 10 at 24-25. 
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requirements for maintaining the health of humans and nonhumans within a balanced ecosystem. 

Take for example the instant case discussed above. Florida has been singled out in the entire 

litigation as the only party interested in an endangered species claim. In contrast, with its 

opposing economic and development interests, Georgia has remained silent and has failed to 

speak on behalf of its own populations of threatened and endangered species. This difference 

underscores the need for the voice of guardians in courts adjudicating disputes over natural 

resources. For far too long, the legal systemôs property jurisprudence has paved the way for 

endless unsustainable development and exploitation.
169

  If for no other reason than to balance the 

scales justly and to remedy the harms to the environment, humankind has a compelling interest 

to give cognizable rights to nature in order to pave the way for a sustainable future and to protect 

against future irreparable harm.  This approach will assure that humans and nonhumans continue 

to coexist as originally designed. 

CONCLUSION 

Water is a scarce resource that is facing a global crisis if humankind does not make more of 

a conscious effort toward recognizing its exhaustibility.
170

  ñThe current water shortages é 

should trigger much greater efforts everywhere to use water more efficiently.ò
171

  In Re: Tri-

State Water Rights Litigation demonstrates how much an Earth jurisprudence approach, one that 

recognizes the need to protect the health and viability of the ecosystem as well as human 

interests, is necessary in order to preserve natural resources. Georgia, with its home-field 

advantage raises sovereignty, economic, and human rights to development and drinking water as 
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 See supra notes 7-35 and accompanying text. 
170

  See generally, Fred Pearce, Water Scarcity: The Real Food Crises, Yale University Environment 360, Jun. 3, 

2008, available at 

http://e360.yale.edu/content/feature.msp?id=1825 (last visited Apr. 12, 2009). 
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its principle justifications to have more water.
172

 Alabama, to counter this growing consumption, 

is left only with an economic impacts argument, which Georgia proposes to fix by simply paying 

the customers of federal hydropower for the difference they save by using Lake Lanier.
173

  

Alternatively, Floridaôs stake in protecting an endangered species serves as the one argument to 

put the brakes on growing municipal demands to allocate water supply for human purposes. At 

the end of the day, because of the D.C. Circuitôs ruling, this case hangs on a technical violation. 

The courtôs interpretation of ñauthorized uses,ò invalidates the water supply agreements between 

the Corps and Georgia.
174

  In the instant case, arguments over primary authorized usage and 

minimal downstream impacts are the only arguments given by Georgia, which has demonstrated 

no interest in enforcing the ESA on behalf of its own threatened populations.
175

  Without the 

voice of the Apalachicola mussels, this case would simply boil down to contract theory and 

statutory interpretation despite the dozens of species at stake. It is time for not only Georgia to 

take a serious look at conservation, but for the nation to hear the needs of the nonhuman natural 

world on which all our lives depend.  In essence, the ESA bears the closest resemblance to Earth 

jurisprudence in todayôs American legal system. By building on its philosophies, implementation 

of a guardian for the natural world model will aid in protecting nonhuman interests before they 

become endangered by human disregard. 
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See generally, Georgia Parties Mot. Summ. J., supra note 66. 
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 See Geren, 514 F.3d at 1327. 
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 Id. 
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 See generally Georgia Parties Mot. Summ. J., supra note 66. 
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PERSONAL REFLECTIONS 

During the course of my journey in Principles of Earth Jurisprudence, I was faced with a 

number of challenges. Foremost, my concerns over inequities within the human community have 

rendered my legal thought processes anthropocentric for purposes of advocating justice for all 

humans ï not just the wealthy and privileged. Secondly, my preoccupation with human rights in 

the above context left me with a passive disregard toward environmental issues. In fact, I 

believed that environmental law was already well equipped to serve the means of guaranteeing a 

healthy and clean Earth. What I have come to learn, however is that environmental law is far 

from reaching those desired aims. I have learned through Principles of Earth Jurisprudence 

Seminar that the fundamental paradigm on which all American environmental jurisprudence is 

based is substantially flawed. It is anthropocentric and primarily concerned about what humans 

need, what humans want, and what price humans are willing to pay for environmental impacts. 

In my journal reflection time during the course of the semester I discovered two things. 

First, I found the necessity to get out of a building, out of my own thoughts and preoccupations, 

and for a moment in time to give thought to the natural world around me. Secondly, I found that 

I do care. I care about the health of the Earth, and the justice that it deserves for being so patient 

and tolerant with its cohabitants. Moreover, I found concern. I am concerned about human 

awareness ï if not only a moment of consciousness that we all individually have a duty to 

preserve natural resources and the wellness of the Earth for future generations.  

My first journal reflection moments were brief. I have always liked the outdoors and harbor 

a particular appreciation for the beaches. In time however, my reflection time became more 

consumed with figuring out ways to help others become more aware of the needs of the Earth, 

our connectedness to it, and our obligation to be a good neighbor with it. In all honesty, I was not 
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even able to formulate a topic of research until after I saw how inadequate environmental law is 

from an Earth Jurisprudence perspective. That caused me to have a deeper appreciation for the 

environmental lawyers who fight the uphill administrative battles that have everything to do with 

procedures and nothing to do with justice for the Earth and the natural world. Once that change 

of heart took place, I became intrigued with this case. I wondered: has anyone articulated actual 

environmental impacts? Is there any room to voice the actual rights of nature in all of this?  A 

recent trip to a friendôs house in Gwinnet County took me right to the Chattahoochee River. For 

the first time I felt a connection with the river. It was so ironic, driving over a bridge and looking 

down on the wide riverbed. I also noticed that construction was taking place ï it appeared to be 

an apartment or commercial building ï very close to the river. I thought, this is what itôs all 

about ï development.  

Researching the AFC Basin has been a very touching experience. I have told several of my 

friends in the Atlanta region that the reason the water from the tap is so cold is because Lake 

Lanier has made all the water in the Chattahoochee colder. They had varied responses, one friend 

remarking, ñCool, I didnôt even know that.ò I suppose that is the bottom line of Earth 

Jurisprudence ï conscious awareness. It took exposure to these concepts for me to think beyond 

the water from my tap to conceptualize the reality that I am using a part of the Chattahoochee 

River. In our industrialized, modernized world where we turn on a light switch to illuminate the 

room, it is not often that we think of that power being generated by hydroelectric turbines from 

the same source we get our drinking water. I am grateful that I took on the Earth Jurisprudence 

challenge. It has changed my insights, my worldview and my attitude in ways that make me 

more appreciative for the Earth, my home. 



31 

 

EXHIBIT A
176

 

 

Statutory Authority for Par ty Representation of the Natural World Guardian Ad Litem in 

Actual Cases and Controversies Involving Impacts to the Natural Objects 

 

Amended National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321 Et. Seq.
177

 

 

 

Government Body [or Tribal Council or Priv ate Party] Consultation with and 

Representation Duties of Guardian for Nonhuman Interests 

When a government body [or tribal council or private party] requests the assistance of a 

Guardian for Future Generations in evaluating a proposed action that may affect the environment 

or when a court appoints a Guardian to represent future generations in litigation or negotiations, 

the responsibilities and obligations of the government body [or tribal council or private party] 

and the Guardian shall be as follows. 

 

I. Definitions 

A ñguardian for the natural worldò (ñGuardianò) is a person representing the best interests of 

natural objects who has the duty to ensure that a proposed action will provide ecologically 

healthy land, water, and air for the benefit of all ecosystem inhabitants. 

 

The ñNatural Worldò is the network of human species, nonhuman species, ecosystems, natural 

resources and elements found naturally in the water, land, and air. Every member of the 

Community has mutual interdependence on each and every other member. 

 

II. Conduct of the Consultation 

 

A. The Duties of the Government [or Tribal Council or Private Party] in Initiating 

Consultation 

 

1. The government body [or tribal council or private party] shall engage the assistance of the 

Guardian at the outset of the process of evaluating a proposed action, which may include 

negotiations between or among parties. 

 

2. The government body [or tribal council or private party] shall identify and fully describe the 

proposed action and provide the Guardian with access to information that is necessary or helpful 

to the Guardianôs evaluation. 
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 Science and Environmental Health Network and The International Human Rights Clinic at Harvard Law School, 

Models for Protecting the Environment for Future Generations 30 ï 33, 

http://www.sehn.org/pdf/Models_for_Protecting_the_Environment_for_Future_Generations.pdf (last visited Mar. 

21, 2009). This model statutory scheme has been modified and adapted for purposes of illustrating the workability of 

a Guardian for Nonhuman Interests schematic.  
177

 For purposes of this paper only. Since this authorization attaches the right of a guardian when procedural 

safeguards are not followed, NEPA appears to be a logical place to target statutory amendment for a guardian 

provision. See infra sec. D. 1. (a). 
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3. The government body [or tribal council or private party] shall provide the Guardian access to 

relevant meetings, hearings, or other forums so that the Guardian can acquire information and 

advocate for the best interests of holistic Earth Community orally as well in writing. 

 

4. The duties of this section are waived if litigation is involved. 

 

B. The Guardianôs Duties in Advocating for the Best Interests of natural objects 

 

1. The Guardian shall seek all relevant information to determine the best interests of the ward, 

who in this case is the natural world. 

 

2. The Guardian shall evaluate all alternatives and determine which one best provides for the 

interests of the ward.  

 

3. The Guardian shall actively advocate for the best interests of the ward in whatever way the 

Guardian sees fit, including providing written and oral arguments or litigating. 

 

C. The Duties of All Parties in Response to the Guardianôs Advocacy 

 

1. The government body [or tribal council or private party] shall consider the Guardianôs 

arguments when it evaluates the proposed action. 

 

2. The government body [or tribal council or private party] may not take or approve any action 

that violates the established legal interests of the natural world. 

 

3. If the government body [or tribal council or private party] decides to approve the action, either 

as proposed or as modified, it shall prepare a written Response. The Response: 

 

(a) shall establish that any approved action meets all legal obligations to the natural world; and 

 

(b) if the approved action may cause any adverse effects on the interests of the natural world, 

shall establish that those effects are permitted by law and set forth the government bodyôs 

reasons [or the reasons of the tribal council or private party] for allowing such adverse effects to 

occur. 

 

4. The Guardian shall have a reasonable opportunity to prepare a reply to the government [or 

tribal council or private party]. 

 

D. The Guardianôs Role in Litigation 

1. The Guardian shall have standing to sue on behalf of the natural world if: 

 

(a) the government body [or tribal council or private party] did not follow the proper process for 

reviewing and ruling on proposed actions; or 
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(b) the government body [or tribal council or private party] violated its legal obligations to the 

natural world. 

 

2. In ongoing litigation relevant to the natural world, the Guardian may seek authorization to join 

or the court may appoint a Guardian to represent the natural objects. 

 

3. Regardless of who appointed the Guardian, the Guardian shall represent the best interests of 

the natural world in litigation. 
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Exhibit C  


