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Political and social events on both sides of the Atlantic in-
creasingly generate invocations of an ideal that would curb 
arbitrary rule: Germans would call it the Rechtsstaat, essen-
tial, even existential, to the country after the ravagings of the 
Third Reich; Americans would refer to it as the principle of 
the “rule of law.”1 To conceive of it, however, as an exclu-
sively occidental concept, would overlook its global appeal.  
International development policy, in particular, now sees the 
rule of law generally as one of the hallmarks of good govern-
ment.  Brian Tamanaha calls it “the preeminent legitimating 
political ideal in the world today,” but immediately notes that 
there is no “agreement upon precisely what it means.”2  Since 
ancient times, however, it has been presented as the preferable 
alternative to the “rule of men”3 which arguably pervaded the 
thinking of ancient communities and autocratic or oligarchic 
governments over time.

Guidance on the concept of good government or a good social 
order can be found in Antiquity, both in the Western and the 
Eastern world.  Plato’s theory of the republic counsels rule by 
a “philosopher-king.”  On the other hand, Aristotle focuses 
centrally on the content of the ruler’s actions, a “good order” 
of substantive, natural justice.  A similar difference is to be 
found in ancient Chinese jurisprudence.  Confucius would 
argue the latter point, relying on fundamental human good-
ness and the sanction of shame if one violates li – traditional 
customs and norms of behavior which would ensure a harmo-
nious society.  Legalists would espouse a more sinister view 
of humanity, and thus would need the positive law to restrain 

-

Roman jurisprudence featured a similar bipolarity:  One 
strand, represented by Cicero, emphasizes the need to have 
the rules of law binding all members of the community, in-
cluding the ruler (“we are all servants of the laws”).  Another 
strand offers the important insight that closest observance of 
this law could lead to greatest injustice (summum ius, summa 
iniuria).

The American Revolution was not only fueled by the demo-
cracy rationale, as expressed in the Declaration of Indepen-
dence:  “To secure these [unalienable] rights [among them 
Life, Liberty and the pursuit of Happiness], Governments are 
instituted among Man, deriving their just powers from the 

* Professor of Law and Director, Graduate Program in Intercultural Human 
Rights, St. Thomas University School of Law, Miami, Florida.

 ©  Siegfried Wiessner, 2018.  All rights reserved by the author.
1 For a comparative approach to the idea of law, see Siegfried Wiessner, In-

troduction, in GENERAL THEORY OF INTERNATIONAL LAW (Vol. 1, AMERICAN 
CLASSICS IN INTERNATIONAL LAW) 1-78 (Siegfried Wiessner ed., 2017).

2 BRIAN Z. TAMANAHA, ON THE RULE OF LAW:  HISTORY, POLITICS, THEORY 21-
22 (2004).  For a valuable introduction to the topic, see Gordon Butler, The 
Essence of Human Rights: A Religious Critique, 43 U. Richmond L. Rev. 
1255, 1276-78 (2009).

3 John Adams, the drafter of the 1780 Massachusetts Constitution, inserted 
this language: “In the government of this commonwealth, the legislative de-
partment shall never exercise the executive and judicial powers, or either of 
them; the executive shall never exercise the legislative and judicial powers, 
or either of them; the judicial shall never exercise the legislative and exe-
cutive powers, or either of them; to the end it may be a government of laws, 
and not of men.” (emphasis added).  CONSTITUTION OF MASSACHUSETTS 1780, 
Part The First, art. XXX, available at http://www.nhinet.org/ccs/docs/ma-
1780.htm.

consent of the governed.”  Following British author Samu-
el Rutherford’s ideas expressed in his book Rex, Lex (1644), 
Thomas Paine also stated, in his 1776 pamphlet Common 
Sense, that “in America the law is king.  For as in absolu-
te governments, the King is law, so in free countries the law 
ought to be king; and there ought to be no other.”

King George III thus was to be replaced by a system of laws 
established by either the members of the new polity themsel-
ves (in referenda) or their chosen representatives (the concept 
of indirect democracy that ultimately prevailed, at least on 
the federal level).  To safeguard this idea of the rule of law, 
not by men, essential structural provisions were inserted into 
the new Constitution:  the idea of separation of powers, in 
particular, the independence of the judiciary, soon to be joined 
by formal guarantees of individual rights, in particular, due 
process.

These ideas of the American Revolution spread quickly 
around the world, replacing autocrats with democratically 
elected leaders or at least shackling rulers with laws set forth 
either by themselves or by elected representatives of the peo-
ple.  The French Revolution removed a dynasty whose most 
radiant ruler, King Louis XIV, had, apocryphally, proclaimed 
his legal identity with the State (“L’Etat, c’est moi”).  More 
guardedly, King Frederick the Great of Prussia signaled the 

State” and allowing his subjects to sue him on the basis of ru-
les he had largely established himself.  The time-honored Bri-
tish principle of “The King can do no wrong” was ultimately 
also cabined not only by Parliament, but also by independent 
courts.

What, then, is exactly the meaning of this powerful principle 

have emerged.  One school sees it as mandating obedience 
-

ned primarily by John Austin.  Some add to it that the law 
must be publicly declared, have prospective application, and 
be general, equal and certain.  This formalist concept has the 
advantage of limiting rulers and ruled alike.  Its major bene-

removed from personal preferences/biases, and the tabooing 
-

cation of positive rules.  Such adherence to generally binding 

from dictatorial or totalitarian regimes. It replaced systems of 
“telephone justice,” in which court cases were often de facto 
decided by political leaders directing judges to desired out-
comes.  Whether this new adherence to the notion of abstract 
and general legal norms will be lasting or ubiquitous is empi-
rically questionable. 

The conceptually more problematic downside of this “thin” 
concept of the rule of law is its absence of any judgment on 
the substance, the content of the rule of law, or the processes 
by which the laws are made.  Some have pejoratively called 
this notion not rule of law, but rule by law.  Such dystopias of 
the “rule of law” include, in the formative stage of the law, the 
making of the norms by self-interested rulers, tyrants, corrupt 
dictators, and the like (not Plato’s “philosopher-king” who 
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would be guided the common interest of the community).  
Such dysfunctions also include oligarchic decision-making 

of members of the community.  Even when formal rules of 
decision making by all members of the community are obser-
ved, the choices may be severely curtailed (either to one party 
or to one candidate per elective district); access to the ballot 
may be excessively limited de jure or de facto; freedom of ex-
pression, association and assembly as well as the freedom of 
the media may be so restricted that the key principle of a free 
democracy, the chance of the minority of today to become 
the majority of tomorrow, turns into an unreachable dream.  
Substantively, an elected majority may impose shocking ru-
les on minorities or individuals in clear violation of what the 
latter see as their inalienable rights.  Should these rules be 
followed?  A narrow view of the “rule of law” would appear 
to mandate nothing less.  On the other hand, as Justice Louis 
D. Brandeis once cogently remarked, “If we desire respect for 

A more substantive, or “thick,” concept of the rule of law 

substantive justice.  As with the concept of natural law, the 
-

ducible core of the law to be followed.

In 1885, A.V. Dicey formulated three substantive require-
ments of the rule of law: (1) Punishment should only be meted 
out if the breach of the law was proven in an ordinary court; 
(2) everybody is equal before the law; and (3) the law to be 
followed includes court decisions on rights of private persons4 
– a bow before the common law, but an element hardly trans-
ferrable to systems of the civil law tradition.  Other scholars 
focused not only on the prospective nature of the law, its sta-
bility and clarity, but also on the independence of the judici-
ary, the principles of natural justice, including due process, 
the power of judicial review, the prohibition of the denial of 
justice, and the limitation of the discretion of police and law 
enforcement.5 A most recent report for the European Com-
mission for Democracy through Law (Venice Commission) 
argues that “there is a rule in (regional) customary interna-
tional law that demands the rule of law from the states as a 
precondition for membership in international organizations.”6 
It includes the following seven requirements: (1) indepen-
dence and impartiality of the judiciary; (2) legal certainty; (3) 
non-discrimination and equality before the law; (4) respect 
for (judicial) human rights; (5) separation of powers; (6) State 
is bound by law; and (7) substantive coherence of the legal 
framework.7  The New Haven School posits as a substantive 
goal the approximation of access by all to the processes of 
shaping and sharing of all things humans value.

 a principle of governance in which all persons, institu-
tions and entities, public and private, including the State 
itself, are accountable to laws that are publicly promul-
gated, equally enforced and independently adjudicated, 
and which are consistent with international human rights 
norms and standards. It requires, as well, measures to 
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ensure adherence to the principles of supremacy of law, 
equality before the law, accountability to the law, fair-
ness in the application of the law, separation of powers, 
participation in decision-making, legal certainty, avoi-
dance of arbitrariness and procedural and legal transpa-
rency.8

Whether individual countries meet these standards, is subject 
to qualitative and, sometimes, quantitative inquiry.  Valuable 
comparative studies have been published periodically by in-
stitutions such as Transparency International (focusing parti-
cularly on the extent of corruption), Freedom House and the 
World Bank.9

The most intense strain on any concept of the rule of law is 
exercised in times of crisis.  It has been argued that, especially 
in times of war and similar emergencies, the law recedes or 
even vanishes (inter armas silent leges).  In times of inter-

that the Four Geneva Conventions have largely grown into 
customary international law and now restrict any state’s be-
havior.  For other emergencies, Article 4 of the International 
Covenant on Civil and Political Rights has allowed for cer-
tain restrictions on human rights, but upheld several rights as 
“emergency-proof.”  

In domestic law, several constitutions have allowed, or allow, 
for sweeping restrictions of civil liberties and assumption of 
full powers by the Executive Branch.  The Argentine Con-
stitution of 1853 survived various “interruptions” of demo-
cratic governance by dictators and military juntas due to its 
provisions on states of exception.  In formal compliance with 
stated emergency powers under the 1919 Weimar Constituti-
on, President Hindenburg dissolved the Parliament in 1935 
and made Hitler the “Führer” – the dictator of the German 
Reich.  As U.S. Supreme Court Justice Jackson, returning 
from Germany where he served as the Chief Prosecutor of 
the Nuremberg Tribunal in 1946, aptly remarked, in the 1952 
Steel Seizure Case, “emergency powers would tend to kindle 
emergencies.”10 

The United States Constitution does not include express emer-
gency powers.  Over time, however, especially in times of 
war, including the Civil War, the political branches, in parti-
cular the Executive Branch, have claimed and exercised such 
powers.  In the Steel Seizure Case, the Supreme Court has 
arguably allowed for such powers in times of a “grave and im-
perative national emergency,”11 a contingency that didn’t exist 
in the case at issue in the eyes of the majority of the Court.  In 
any event, the Court has generally looked at such assertions of 
emergency powers and concomitant repercussions on the rule 
of law with very skeptical eyes.

Acts of terror on a global scale are, however, straining to the 
breaking point the due process guarantees of the legal systems 
of modern democracies, especially after September 11, 2001.  
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The rule of law itself may, sometimes, hang in the balance.  
Thus, the various reactions of targeted countries and socie-
ties to the terrorist threat, as well as their legal evaluation by 
domestic courts and international decision-making bodies are 
important parts of the analysis of the modern-day understan-
ding of the rule of law.12

Whether in peacetime or in war, or in the grey zone between 
both, a careful analysis of the problem that impinges upon 

-
commendation that promotes a public order of human digni-
ty. Positivistically inclined lawyers would see their guiding 
lights for such a substantive solution in the International Bill 
of Rights, as updated through treaties for special situations of 
vulnerability, and the interpretations of its provisions through 
authoritative bodies.  More generally, and unmoored from the  
 

12 For a detailed analysis of this cluster of issues, see ROZA PATI, DUE 
PROCESS AND INTERNATIONAL TERRORISM (2009).

shifting tides of governments’ consent, a “jurisprudence for 
a free society” would aim for a law that would maximize ac-
cess by all to the processes of shaping and sharing all things 
humans desire in life.13  This law would indeed serve human 
beings, not the other way around,14 and thus anchor the rule of 
law properly in our very own needs and aspirations. 

13 Cf. HAROLD D. LASSWELL & MYRES S. MCDOUGAL, JURISPRU-
DENCE FOR A FREE SOCIETY: STUDIES IN LAW, SCIENCE AND 
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