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MINORITY LANGUAGE RIGHTS:
HISTORICAL AND COMPARATIVE PERSPECTIVES

DoUGLAS A. KIBBEE"

I. Introduction

Language is an instrument of communication that brings us
together. Language is an element of identity that distinguishes us
from one another. Language education is a means of leveling the
playing field and giving all an equal opportunity. Language
education is a way of destroying non-official languages and non-
standard language varieties and inevitably disfavors native speakers
of those other languages and language varieties. Such are the
paradoxes that every government must confront, from the largest to
the smallest. Today, these questions of community and nation are
being influenced by international organizations and treaties,
transforming practice in spite of national traditions and a lack of
enforcement powers. Enforcement of such provisions remains
primarily national and internal in the wealthy countries and
international and external for the poorer countries, such as the new
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likely to disturb the peace of the world than the treatment which
might in certain circumstances be meted out to minorities.”*

In the following remarks, | shall first analyze definitions of
minorities and minority languages and then look at the origins of the
Western tradition of human rights in general and linguistic rights in
particular. Then we shall examine how different national traditions
have given institutional recognition to linguistic minorities. Finally,
we shall look at one example of the types of problems that remain
even if minorities are recognized and granted some protection.

I. Linguistic Minorities

Defining a linguistic minority might seem easy, but is in fact
far from it, and the application of laws to protect linguistic minorities
is even more difficult. Most recently, the Venice Commission gave
up defining minorities claiming that such a definition “could even
lead to a weakening of the minority rights regime.””> The most

! PABLO DE AZCARATE, LEAGUE OF NATIONS AND NATIONAL MINORITIES. AN
EXPERIMENT 167-168 (1945).

? European Commission for Democracy Through Law (Venice Commission),
Report on Non-Citizens and Minority Rights (Jan. 2007), available at
http://www.venice.coe.int/docs/2007/CDL-AD(2007)001-e.asp (last visited Mar.
12, 2008). The 2007 report from the Venice Commission focuses on the question
of citizenship and the granting of minority rights, but includes a lengthy discussion
of the problem with arriving at an international legally binding definition of
“minority.” The fear is that such a definition would “be likely to reflect only the
smallest common denominator.” Id. A certain measure of conformity with respect
to the policies desired is achieved through such instruments as the Framework
Convention on the Protection of National Minorities (FCNM), but this text has
many loopholes that permit states to avoid doing anything. Just to take the
example of education, the FCNM requires states to permit national minorities to
set up private educational establishments, to permit persons belonging to a national
minority to learn their minority language, and, if the minority has “substantial
numbers,” states are encouraged to provide “adequate opportunities” for minorities
to be taught the minority language or to receive instruction in that language.
Framework Convention for the Protection of National Minorities and Explanatory
Report (Feb. 1995), available at http://www.coe.int/T/e/human_rights/
Minorities/2._FRAMEWORK_CONVENTION_(MONITORING)/1._Texts/H(19
95)010%20E%20FCNM%20and%20Explanatory%20Report.asp (last visited Mar.
12, 2008). Now for the loopholes: national minorities can set up private
educational establishments but the national government can still control the



3-3 KIBBEE 06-04-08.00C 6/5/2008 7:18:23 PM

2008] MINORITY LANGUAGE RIGHTS 81

commonly cited definition® of a linguistic minority is found in
Francesco Capotorti’s UN report of 1977:

A group, numerically inferior to the rest of the population
of a State, in a non-dominant position, whose members —
being nationals of the State, possess ethnic, religious or
linguistic characteristics differing from those of the rest of
the population and show, if only implicitly, a sense of
solidarity, directed towards preserving their culture,

curricula. There is no definition of “substantial numbers” that require such action.
The state alone has the right to determine what makes opportunities “adequate.”
Even if the state accepts this obligation, it can simply offer courses about the
minority language, and not instruction in all subjects in the minority language.
Furthermore, all of this is only undertaken “as far as possible and within the
framework of their (the states’) education systems.” Id. To the extent that
definitions might limit the escape routes for states who want to appear
accommodating without actually doing anything, definitions are perhaps not as
dispensable as the Venice Commission decided. Id.
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traditions, religion or Ianguatge.4

This is a very complex definition that needs to be examined in detail.
First, the word *“group” denotes a collectivity. This is important
because a number of States claimed that they gave equal protection
to all individuals, and therefore did not need to offer special
protections to groups.” That does not explicitly require that the
group be either self-defined or defined by the State in which it
resides. In the European Charter for Regional or Minority
Languages, States were given the power, within certain guidelines, to
decide which groups they would recognize as minorities. However,
these guidelines were often ignored.®

The second characteristic of a linguistic minority is
numerical: there are fewer people in the minority group than in the
majority. Yet this is also not so clear. A linguistic community can
be a minority in a smaller political entity, but a majority in the
nation-state. This was the conundrum faced by the United Nations
Human Rights Committee (UNHRC) when it considered the case of
Mclntyre v. Canada in 1981. The UNHRC deftly avoided the issue.’
Capotorti’s definition falls clearly on the side of the state as a whole,
without considering the state’s subdivisions; a decision that opens
the doors to discrimination at the local level. This problem has been
apparent in the American context, where English speakers have used
anti-discrimination statutes and precedents to argue that English
speakers are victims in certain circumstances. For example, in

* FRANCESCO CAPOTORTI, STUDY ON THE RIGHTS OF PERSONS BELONGING TO
ETHNIC, RELIGIOUS AND LINGUISTIC MINORITIES, f 21, U.N. Doc.
E/CN.4/Sub.2/384/Add.1-7, U.N. Sales No. E.78.XIV.l (1977).

® Brazil, for example, protested that “the mere existence of different groups in
a territory under the jurisdiction of a single state did not make them minorities in
the legal sense. A minority resulted from conflicts of some length between
nations, or from the transfer of a territory from the jurisdiction of one state to that
of another.” Therefore if a group had never been a “nation,” it could not be a
minority within a new state, or similarly, if a group had not been part of one state
annexed by another, it could not claim such guarantees. FERNAND DE VARENNES,
LANGUAGE, MINORITIES AND
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McNeil v. Aguilos,? a nurse at Bellevue Hospital in New York filed a
complaint against her Filipino colleagues, alleging discrimination
against herself as a speaker of English. Ms. McNeil was
unsuccessful in her effort for reasons outside the scope of this issue,
but similar arguments for the protection of majority English-speakers
are used to defend the imposition of English-only rules in the
workplace in other cases.’

Furthermore, the numerical criterion poses further problems.
In some countries, there is no majority language, in the sense of
being the mother tongue of more than fifty percent of the population.

8 McNeil v. Aguilos, 831 F. Supp. 1079, 1081 (S.D.N.Y. 1993).

° 1d. at 1083-1088. Typically employers have argued that English-only rules
in the workplace are necessary either for safety or for morale. The fear is that
employees using other languages might be talking about their co-workers. See
also Garcia v. Gloor, 618 F.2d 264, 267 (5" Cir. 1980), in which the business
owner cited politeness towards customers, the need to improve workers’ command
of English, and the ability of supervisors to understand what workers were doing as
reasons to impose an English-only rule in his lumberyard. Id. Some ten years later,
the Ninth Circuit in Garcia v. Spun Steak held that English-only rules do not
constitute discriminatory impact, in that such rules do not adversely affect the
“terms, conditions and privileges of employment”:

The plaintiff may not merely assert that the policy has harmed

members of the group to which he or she belongs. Instead, the

plaintiff must prove the existence of adverse effects of the

policy, must prove that the impact of the policy is on terms,

conditions, or privileges of employment of the protected class,

must prove that the adverse effects are significant, and must

prove that the employee population in general is not affected by

the policy to the same degree.
Garcia v. Spun Steak, 998 F.2d 1480, 1486 (9" Cir. 1993). Title VII does not
protect the expression of one’s cultural heritage at work. Privilege is something
granted by the employer, and the court decided that denying the privilege of
speaking in one’s native language is an inconvenience not an impediment to the
bilingual employee. Finally, the court concluded that English-only rules do not, by
themselves, create a hostile work environment for a linguistic minority. Id. In this
context, minority is not the same as the notion of “protected class” in U.S. law. A
protected class does not have to be numerically inferior to its non-protected
counterpart, as women are a protected class, though more numerous in the latest
U.S. census than men (2002 census data: 144 million women, 138 million men).
RENEE E. SPRAGGINS, WOMEN AND MEN IN THE UNITED STATES: MARCH 2002
POPULATION CHARACTERISTICS (2003), http://www.census.gov/prod/2003pubs/
p20-544.pdf.
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For example, in Cote d’lvoire, there are seventy-eight distinct
languages listed in the Ethnologue survey, none coming close to a
majority.”® Every language in that country is thus, potentially, a
minority language. The “dominant”/“non-dominant” distinction
might permit Baoulé and Dioula to be eliminated from the list of
minority languages, but many still remain.

The majority-minority distinction sets an upper limit on the
percent of speakers who can be considered as speaking a minority
language, but practical reasons may also dictate a lower limit. A very
small group may not be viable for the kinds of protections considered
within minority rights law. Often, American minority language
protection requires a certain lower limit, such as a rule requiring at
least five percent of the voting distK10
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in cases involving discrimination against Anglophones.*® The
Anglophone community in Québec, although numerically a minority,
enjoyed, until quite recently, considerable economic advantage over
the Francophone majority.*®> What would the objective criteria of
dominance be? It might be economic data like per capita income,
although such data might be hard to obtain, particularly in countries
such as France that forbid the use of racial, ethnic, or religious
categories in the national census.** Even if this information were
available, does relative economic advantage of a group mean that it
is not the object of discrimination? Political power and social
attitudes might bring about discriminatory effects for groups that
enjoy otherwise economic privilege.

Capotorti’s fourth characteristic concerns citizenship. Is
citizenship a necessary component of belonging to a minority within
a given state? Article 27 of the International Covenant on Civil and
Political Rights does not require citizenship, as expressed in a
General Comment by the United Nations Human Rights Committee
in 1994." Indeed, in the debates leading to the International
Covenant, several states tried to insert wording that would have
required citizenship for consideration as a minority, and each such

2 Mclntyre v. Canada, supra note 7.

13 Jac-Andre Boulet & Calvin Veltman, Socio-economic achievements of
Montreal language groups in 1971, 18 CAN. REV Soc. & ANTHROPOLOGY 239-48
(1981) (analyzing the data of the 1971 census in Canada, demonstrating that those
residents of Montreal who spoke English at home had significantly higher socio-
economic achievement, as measured by the Blishen index of socio-economic
status).

4 See Patrick Simon & Martin Clément, Comment décrire la diversité des
orgines en France? Une enquéte exploratoire sur les perceptions des salaries et
des étudiants [How should the diverse origins of people living in France be
described? An exploratory survey of employees’ and students’ perceptions], 425
POPULATION & SOCIETES [POPULATION & SOCIETIES] 1 (2006) (It is impossible to
determine if French nationals who are of North African origin earn less than those
with longer roots in France because the census data does not include relevant
ethnic categorization).

15 «just as they [members of minority groups] need not be nationals or
citizens, they need not be permanent residents.” DE VARENNES, supra note 5, at
144 (quoting General Comment No. 23 (50) (art. 27), adopted by the U.N. Human
Rights Committee, U.N. Doc. CCPR/C/21/Rev.1/Add.5, at para. 5.1 and 5.2 (April
6, 1994)).
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effort was rebuffed.’® Citizenship has not always been required for
certain privileges and protections, even for voting in the United
States. For instance, in 19M-century Wisconsin, male German
immigrants who had declared the intent to become citizens could
vote and sometimes used that power to ensure that German-language
teaching was performed, even though an 1854 state law, with
subsequent re-enactments, required that teaching of core subjects be
conducted in English.*’

A. Membership in a Linguistic Minority

The last two categories cited by Capotorti define what it
means to be a member of a minority. First, one must possess certain
characteristics, and second, one must demonstrate allegiance to the
minority identity exemplified by those traits. Who decides what the
characteristics of membership will be, and what constitutes
allegiance to that identity? One might recall the Biblical story of the
Gileadites and the Ephraimites, when the Gileadites asked the
Ephraimites to pronounce the word “shibboleth”; when the
Ephraimites were unable to pronounce the voiceless postalveolar
fricative /$/, they were identified as the enemy and slain.*® While the
consequences are usually not so grave as life and death, both the
group and the State must determine whether people are members of a
given minority. Does a person need to speak Spanish well, or even
at all, to respond as “Hispanic or Latino” on the United States
Census form? No, because the question concerns ethnic origin, not
linguistic ability. The 2006 American Community Survey of the
United States Census found that 12.2 percent of Americans spoke
Spanish in the home,™ but 14.8 percent considered themselves of

16 DE VARENNES, supra note 5, at 138.

7 Susan J. Kuyper, The Americanization of German Immigrants: Language,
Religion and Schools in Nineteenth Century Rural Wisconsin 120 (1980)
(unpublished Ph.D. thesis, University of Wisconsin-Madison) (on file with
Memorial Library, University of Wisconsin-Madison).

18 Judges 12:5-6.

¥'US. Census Bureau, S1601. Languages Spoken at Home,
http://factfinder.census.gov/servlet/STTable?_bm=y&-geo_id=01000US&-qr_
name=__ ACS_2006_EST_G00_S1601&-ds_name=ACS_2006_EST_GO00_ (last
visited Jan. 11, 2008).


http://factfinder.census.gov/servlet/STTable?_bm=y&-geo_id=01000US&-qr_%20name
http://factfinder.census.gov/servlet/STTable?_bm=y&-geo_id=01000US&-qr_%20name
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Hispanic or Latino origin.?°

The criteria used within the Latino community and those
used, for instance, by school agencies or the U.S. Census, might well
be completely different. As we shall discuss below, for many years
children in the Southwest were segregated not only on racial lines,
but also on ethnic origin lines, with the creation of so-called
“Mexican Schools” alongside *“white schools” and schools for
African-Americans. Children perceived to be of Latino origin were
assigned to the “Mexican Schools,” regardless of their parents’
desires and their linguistic abilities.

In the 1930 census, personnel were instructed to classify as
“Mexican” all people who were born in Mexico or whose parents
were born in Mexico. The other categories available were “White,”
“Indian,” “Negro,” and “other race.”®! In 1950 a new technique was
developed, creating a list of 7500 Spanish surnames and classifying
the population according to the respondent’s family name. One
problem was that Portuguese or Italian names might be confused for
Spanish names, but bigger problems lie elsewhere. Approximately
14 percent of the sample tested®® were misclassified by the census
list of names. Another 9 percent were misclassified because of the
discrepancy between name and ethnic origin: in families in which a
father with a non-Spanish name was married to a Spanish-origin
mother, the father’s non-Spanish name might be used by the rest of
the household but the family might still consider itself of Latino
origin through the mother.?

Bilingualism, or language shift, can also affect the statistics
even within the list of those classified by language. Winnie found
that 15 percent of those with a Spanish surname reported English as

% .S, Census Bureau, S0501. Selected Characteristics of the Native and
Foreign-Born Populations, http://factfinder.census.gov/servlet/STTable?_bm=y&-
geo_id=01000US&-qr_name=ACS_2006_EST_G00_S0501&-
ds_name=ACS_2006_EST_G00_&-redoLog=false (last visited Jan. 11, 2008).

2L After objections to this classification, only language was considered in the
1940 census. William W. Winnie, The Spanish Surname Criterion for ldentifying
Hispanos in the Southwestern United States: A Preliminary Evaluation, 38 Soc.
FORCES 363, 363 (1960).

% 1d. at 364.

2 1d. at 365.
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their mother tongue, while 12 percent of those with non-Spanish
surname had Spanish as a mother tongue or declared themselves
perfectly bilingual.** Winnie concludes that “the surname criterion
no longer seeks to measure the same population as the mother tongue
classification in the Southwest.”® The discrepancy may be even
greater today, as scientific studies point to a more rapid transition of
the Latino or Hispanic population to the use of English in the United
States than of previous immigrants, contrary to the claims of
demagogues among anti-immigration forces.*®

Membership in a linguistic minority is therefore different
from membership in an ethnic or national origin minority, although
the two are commonly conflated in the United States because
language is not a criterion for a protected class, but national origin
and race are. Language is not an immutable characteristic; language
shift can happen for many different reasons and any conception of
human freedom has to permit this shift to occur. Furthermore,
language variation is universal, so any characteristic that defines a
group by language, and has to do so by specific linguistic
characteristics, will find such definitions unsatisfying for the
determination of membership. Membership in a linguistic minority
can be voluntary, as suggested in Caportorti’s definition, which also
includes both possession of certain traits and the expression of
allegiance to the minority identity.

B. The Defense of Linguistic Minorities

2 1d.

% |d. at 366.

% See Teresa Labov, English Acquisition by Immigrants to the United States
at the Beginning of the Twentieth Century, 73 AM. SPEECH 368 (1998) (confirming
the findings of Veltman 1983); Kristin Espinosa & Douglas Massey, Determinants
of English Proficiency Among Mexican Migrants to the United States, 31 INT’L
MIGRATION REev. 28 (1997) (looking specifically at Mexican immigration and
discussing that Spanish-speaking immigrants were learning faster, on average, than
immigrant populations at the turn of the 20" century, becoming English-dominant
in 2.5 generations rather than the three generations of previous immigrants);
Thomas Espenshade & Haishan Fu, An Analysis of English-Language Proficiency
Among U.S. Immigrants, 62 AM. Soc. Rev. 288 (1997) (expanding such studies to
other geographical provenances, including East Asia and the Middle East, and
concluding that “fears that America’s newcomers are failing to learn English
appear to be greatly exaggerated”).
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Once one has defined, as well as possible, what a linguistic
minority is and how one determines membership in a linguistic
minority, the next question is why linguistic minorities should be
protected. While democracy has become a nearly universally
embraced political value, majority rule, the fundamental principle of
democracy, makes possible the oppression of minorities. In fact, this
is a frequent occurrence, leading to the principles of human and civil
rights, whose historical development will be outlined below.
Democracy does not mean freedom, at least not for the minority. The
French priest Henri-Dominique Lacordaire summed it up well when
he said:

Entre le fort et le faible, entre le riche et le pauvre, entre le
maitre et le serviteur, c’est la liberté qui opprime, et la loi
qui affranchit. Le droit est I’épée des grands, le devoir le
bouclier des petits.*’

‘Between the strong and the weak, between the rich and
the poor, between the master and the servant, freedom is
the agent of oppression, and law the agent of freedom.
Law is the sword of powerful, and duty the shield of the
lowly.’

The protection of linguistic minorities can be seen as a
balance between the requirements of national unity and the need for
cultural protection of subsets of the population. There are financial,
political, and moral components to this balancing act, which is why
the issues are never settled conclusively. Cultural protection is
produced by guaranteeing a minority some degree of education in or
of its language, freedom of naming, both of their children and of
local toponymy, access to mass media in the minority language, and
access to legal and administrative functions of government in the
minority language. The rights concerning education, onomastics,
and mass media, implemented in many different fashions in many
different countries, provide the opportunity for linguistic minorities
to reproduce themselves, that is, to maintain the existence of the

2 HENRI DOMINIQUE LACORDAIRE, OEUVRES DU R. P. HENRI-DOMINIQUE
LACORDAIRE 339, 494 (1871), available at http://www.gautrais.com/Entre-le-fort-
et-le-faible (discussing Lacordaire’s devotion to priesthood and the Catholic social
thinking).


http://www.gautrais.com/Entre-le-fort-et-le-faible
http://www.gautrais.com/Entre-le-fort-et-le-faible
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community.

The judicial language rights typically guarantee interpretation
and translation for criminal defendants. These are individual rights
provided to any person who does not speak the language of the court,
whether a casual tourist or a member of a national minority. These
rights ensure the fairness of the proceedings and are not aimed
specifically toward the maintenance of the community.

Other rights pertaining to the judicial system are community-
related, such as the right to serve on a jury regardless of language
background. Does the rejection of limited English-proficient jurors
prevent defendants from the right to a jury of one’s peers? Several
western states, in the years following the Gadsden Purchase of 1852,
routinely allowed non-English-speakers to serve on juries, providing
interpreters so that they could follow the proceeding. However, this
practice died out early in the 20" century.?® Racial discrimination in
jury selection has been unconstitutional since 1879.% This is based
on the Fourteenth Amendment.®® This, of course did not put an end
to racial discrimination in jury selection.®* Hernandez v. Texas™®

8 Town of Trinidad v. Simpson, 5 Colo. 65 (Colo. 1879). Although the court
ruled that interpreters must be allowed, it also concluded that “whenever it is
practicable to secure a full panel of English speaking jurors, a wise discretion
would excuse from jury duty persons ignorant of that language.” Id. at 71. See
generally Colin A. Kisor, Using Interpreters to Assist Jurors: A Plea for
Consistency, 22 CHICANO-LATINO L. Rev. 37 (2001).

% Strauder v. State of West Virginia, 100 U.S. 303, 309 (1879). The court, in
Strauder, asked “how can it be maintained that compelling a colored man to
submit to a trial for his life by a jury drawn from a panel from which the State has
expressly excluded every man of his race, because of color alone, however well
qualified in other respects, is not a denial to him of equal legal protection?” Id.

¥ U.S. ConsT. amend. X1V, §1. “No State shall make or enforce any laws
which shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection
of the laws." Id.

® Smith v. Texas used statistics to demonstrate the persistence of
discrimination even though no laws prevented the selection of African-Americans
as jurors. Smith v. Texas, 311 U.S. 128, 129 (1940). Avery v. Georgia used
similar methods to show that facially neutral methods of jury selection must be
tested against statistical probability. Avery v. Georgia, 345 U.S. 559, 561-562
(1953).
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extended such protections to national origin minorities, recognizing
Mexian-Americans as a “clearly identifiable class” and ruling their
systematic exclusion from jury pools unconstitutional. The Court
majority in Castafieda v. Partida®® concluded that even when
Mexican-Americans are a majority in the county and hold important
positions in the county government, discrimination can still exist
against this group. Brown argues that article 510 of New York’s
state judiciary law,* requiring that jurors speak English proficiently,
is unconstitutional because it excludes close to 50 percent of the
Hispanic population in New York City. She asks “[i]f, as Guzman
holds, it is incumbent upon the State to provide an interpreter for
deaf jurors, why does not the same obligation exist for Hispanics and
other non-English speaking cognizable groups of citizens?”*

The use of the language of linguistic minorities in local,
regional, or national administration is important to the maintenance
of minority languages because the ability of minority language
speakers to use their language in multiple functions is a key predictor
of survival. Children have less reason to seriously study their
minority language if it serves only for private communication, and
the language itself is unlikely to survive if it does not develop the
vocabulary to express a wide variety of activities. The use of
language in administration also reinforces the sense of belonging to
not only the minority groups but also the national state.

Before these steps can be taken, aside from the question of

translation and interpretation for defendants and witnesses, the
recognition of the group as a group is required. A declaration of

* Hernandez v. State of Texas, 347 U.S. 475, 478-482 (1954). See also Clare
Sheridan, Mexican-Americans and the Paradox of Whiteness in Jury Selection, 21
LAw & HisT. Rev 109, 109-144 (2003) (discussing the history of discrimination in
jury selection against Mexican-Americans).

¥ Castaneda v. Partida, 430 U.S. 482, 490-501 (1977).

 Cynthia Brown, A Challenge to the English-Language Requirement of the
Juror Qualification Provision of New York’s Judiciary Law, 39 N.Y.U. L. Rev.
479 (1998) (explaining that Section 4 of the article); see also N.Y. Judiciary Law,
art. 510, § 4 (stating that a juror must: “[b]e able to understand and communicate
in the English language”).

% 1d. at 504. The Rehabilitation Act of 1973 and the Americans with
Disabilities Act prohibit the exclusion of deaf jurors.
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non-discrimination towards individuals because of linguistic
considerations is not enough to allow the minority to flourish. Some
accommodation of group rights is necessary, although this is
anathema to a number of countries, most notably France, as we shall
see below.

The maintenance of a language and its associated culture is a
means to reduce the possibility of inter-ethnic conflict by promoting
a sense of equality and fairness, or it might be a way to encourage a
sense of difference that leads to greater conflict. Both scenarios have
played out over history. The fundamental principle is one of self-
determination. The right of individuals to determine their own fate,
joined in a Lockean social contract, is seen as the means to promote
participation in the business of a state, and an identification with the
larger state, while maintaining a minority identity. The larger state
and the minority group will constantly renegotiate how minority
culture and language can be preserved, through political processes.*

Another argument in favor of the maintenance of minority
languages is more recently minted and founded in the rhetoric of
environmentalism. Since the early 1980s linguists have grown more
concerned over the idea of “endangered languages” and “linguistic
ecology,” freely borrowing terminology from the environmental
movement. In 1992, Language, the prestigious journal of the
Linguistic Society of America, devoted a special issue to the topic of
endangered languages, and many books and articles have been
written concerning the survival of the world’s languages.

The analogy to ecology considers each language a unique
way of interpreting the world, a conception most famously promoted
by Benjamin Lee Whorf and often referred to as the Sapir-Whorf
hypothesis.*” The extinction of a language is seen as the equivalent

% Kamal Sameer Shehadi, Great Powers, International Institutions, and the
Creation of National States: A Comparative Study of the Management of Self-
determination Conflicts by the Concert of Europe, the League of Nations, and the
United Nations, at 22-28 (1995) (unpublished Ph.D., Columbia University) (on file
with author) (summarizing the theory of self-determination).

¥ BENJAMIN LEE WHORF, LANGUAGE, THOUGHT AND REALITY: SELECTED
WRITINGS OF BENJAMIN LEE WHORF (1956) (discussing that Whorf wrote
convincingly about the interpretation of the world presented by the language of the
Hopi, and the differences imposed by grammatical structure, contrasting these with
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of the extinction of a species, and linguistic diversity is equated with
biological diversity. There are distinct risks to this type of argument:
the equation “language = species” encourages a false perception of
languages as impermeable systems and ultimately a purist conception
of what constitutes a specific language. However, languages
regularly assimilate ideas from other cultures, most frequently in
vocabulary but also ultimately in phonology and syntax, as we shall
see in the Breton example described below in section 6.0. Language
contact and linguistic change are natural developments, not abnormal
mutations.

The weakest argument proffered by linguists in this regard is
the contention that linguistic diversity is good for linguists.®® While
this is undoubtedly true, we can understand better what is universal
in language and what is particular, as well as the full range of human
linguistic production, through the study of more languages, scientific
expediency is not a good basis for encouraging language
maintenance. The fate of the speakers is more important than the
fate of the scientific community of linguists.

What is the conception of human rights that justifies the
extraordinary efforts, by national states and international
organizations, as well as by linguists and non-governmental
organizations, to encourage both protection against discrimination
and the maintenance of linguistic communities? To understand this,
we shall now turn to the history of human rights in the Western
tradition, and the gradual formalization of these protections.

I11. The History of Human Rights in the West

The origin of the concept of human rights in the Western
tradition started with a different kind of political concern, the
separation of Church and State. The distinction between the clerical
and civil legal systems redefined natural law from “principles that
rule the cosmos” to “natural rights inherent in all individual
persons.” Gratian, the father of Canon Law, laid out in his Decretum

the grammatical structures of Indo-European languages).
% See Ken Hale, Language endangerment and the human value of linguistic
diversity, 68 LANGUAGE 35, 35-42 (1992).
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the principle of “equal liberty of all persons.”*

A direct effect of the establishment of a separate legal
bureaucracy for the state was the unification of national laws. In
England, this meant the substitution of English Common Law for the
Law of Wessex and the Danelaw. In France, the result was the
codification and unification of the numerous local legal codes,
known as coutumiers, as well as the increasing promulgation of royal
law.

Another result of the belief in natural rights inherent to each
person was a significant change in the methodology of arriving at
verdicts. Where trial by physical ordeal was commonplace in
northern Europe in the early Middle Ages,® the change in the
conception of the person required a more logical test of the validity
of accusations. As a result, an inquest system developed, with
testimony taken from witnesses who swore to tell the truth. They
had to sign their depositions to attest to their veracity. But how
could they attest to that veracity if the depositions were not recorded
in a language they understood?

The expansion of royal law and royal territory meant the
inclusion, as subjects of the king, of people who would not speak the
king’s language. The reforms of the king’s justice therefore
frequently included commentaries on the comprehensibility of the
law to the participants in a legal action, for instance France’s
Ordonnances of Is-sur-.** The accused had to be able to understand

% See BRIAN TIERNEY, THE IDEA OF NATURAL RIGHTS 58 (John Witte, Jr. ed.,
1997).

“0 ROBERT BARTLETT, TRIAL BY FIRE AND WATER: THE MEDIEVAL JUDICIAL
ORDEAL (1986) (providing a full description of the types of trial by ordeal. The
earliest references to trial by ordeal appear in Salic Law, ca. 510 C.E. Trial by
ordeal was banned by the Fourth Lateran Council in 1215, though it persisted
afterward).

1 'ordonnance d'ls-sur-Tille, d'octobre 1535 [The ordinance of Is-on-Bast,
October 1535] (Pour obvier aux abbus qui sont ci devant advenus au moyen de ce
que les juges de nostre dict pays de Prouvence ont faict les proces criminels dudict
pays en latin, ordonnons, affin que les tesmoings entendent mieux leurs
dépositions et les criminels les proces faits contre eux, que doresenavant tous les
proces criminels et les enquestes seront faictz en frangoys ou a tout le moins en
vulgaire dudict pays. [To put an end to the abuses which have occurred because the
judges in our province of Provence have conducted criminal trials in that region in
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the proceedings and the witnesses had to be able to understand the
written record. The Ordonnances of Is-sur-Tille, specifically aimed
at one province, Provence, require that all court records be
maintained in French or in the native language of the participants.

Another, more famous decree, just four years later, the
Ordonnances of Villers-Cotteréts,** took into account a different
political reality. The structure of the king’s justice appealed to
higher courts. Because the higher courts could not understand
regional languages, there was no uniformity.  Therefore this
ordonnance required that all legal texts be recorded solely in French.
It was a dramatic turn used to reject attempts to recognize minority
languages and has succeeded up until the present day, almost five
hundred years later.

At the time of Villers-Cotteréts, the focus of human rights’
discussions in Western Europe focused on religion. The religious
schisms within Christianity in the 16" and 17" centuries and the
political conflicts that resulted from them showed the terrible cost of

Latin, we order, so that witnesses can better understand their depositions and
criminals can understand the case being made against them, that henceforth all
criminal trials and inquests will be performed in French, or at the least, in the
vernacular language of that region]) (on file with author).

#2 |'ordonnance de Villers-Cotteréts 15 ao(it 1539 [The ordinance of Villers-
Cotteréts August 15, 1539] (Article 110. Et afin qu’il n’y ait cause de douter sur
I’intelligence desdits arréts, nous voulons et ordonnons qu’ils soient faits et écrits
si clairement, qu’il n’y ait ni puisse avoir aucune ambiguité ou incertitude, ne lieu
a demander interprétation. [So that there is no reason to doubt the interpretation of
the said decisions, we wish and order that they be drawn up and written so clearly,
that there is not and cannot be any ambiguity or uncertainty, nor place to require
interpretation] ; Article 111. Et pour ce que telles choses sont souvent advenues
sur I’intelligence des mots latins contenus esdits arrests, nous voulons doresnavant
que tous arrests ensemble toutes autres procedures, soient de nos cours souveraines
et autres subalternes et inférieures, soient de registres, enquestes, contrats,
commissions, sentances, testaments, et autres quelconques, actes et exploicts, de
justice, ou qui en dépendent, soient prononceés, enregistrés et délivrés aux parties
en langage maternel frangois et non autrement. [And because such things have
often happened through the interpretation of Latin words contained in the said
decisions, we wish henceforth that all decisions, along with all other procedures of
the courts or emanating from them, both in our royal courts and other lower courts,
whether they be registers, inquests, contracts, commissions, sentences, wills, or
any other official acts or notices, be pronounced, recorded, and delivered to the
legal parties in their maternal French language, and not in any other]).
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insisting on uniformity. Religious tolerance, as expressed in the
Edict of Nantes® was an admission of failure on all sides in their
quest to impose their beliefs on the others.**

When 17"-century philosophers such as Spinoza and Locke*
took up the question of rights, true reciprocity between people of
different religions was envisioned, and what followed was the
universality of certain freedoms.  This reciprocity, and the
universality of its application, was the result of a new way of
conceiving the state. Political structures were no longer seen as a
matter of divine authority and providence, but rather as dependent on
human reason and free will under a social contract between the
individual and the state. From this conception, the State is seen as

** |’Edit de Nantes 1598 [Edict of Nantes, 1598] (Article 6: Et pour ne laisser
aucune occasion de troubles et différends entre nos sujets, avons permis et
permettons a ceux de ladite religion prétendue réformée vivre et demeurer par
toutes les villes et lieux de cestui notre royaume et pays de notre obéissance, sans
étre enquis, vexés, molestés ni astreints a faire chose pour le fait de la religion
contre leur conscience. [So that there can be no occasion for unrest and disputes
between our subjects, we have permitted and permit those of the so-called
reformed church to live and reside without being subject to investigation ,
persecuted or harassed, or being compelled to do anything relating to religion
against their conscience, in all the towns and places of our kingdom and those
regions under our jurisdiction]).

* See generally Jiirgen Habermas, De la tolérance religieuse aux droits
culturels [From Religious Tolerance to Cultural Rights], 13 CiTes 151, 151-170
(2003); a somewhat different English version is available in Jirgen Habermas,
Religious Tolerance — The Pacemaker for Cultural Rights, 73 PHILOSOPHY 5, 5-18
(2004).

> See John Locke, A Letter Concerning Toleration (1689), available at
http://www.constitution.org/jl/tolerati.htm (stating, as translated by William
Popple, “[t]he toleration of those that differ from others in matters of religion is so
agreeable to the Gospel of Jesus Christ, and to the genuine reason of mankind, that
it seems monstrous for men to be so blind as not to perceive the necessity and
advantage of it in so clear a light.”); see SELECT COMMITTEE ON RELIGIOUS
OFFENCES IN ENGLAND AND WALES, REPORT, 2002-2003, H.L. 95-1 (noting that
the so-called Act of Toleration in England (1689) only tolerated Christians who
accepted the doctrine of the Trinity, and protected them only from fines imposed
by earlier laws, which were nonetheless unrepealed and still in force. The Act of
Toleration was supplemented in 1698 by a law on blasphemy. The report
recommends repeal of the Blasphemy Laws. Prime Minister Gordon Brown
proposed the repeal to Parliament in January of 2008, with the support of the
Church of England.).


http://www.constitution.org/jl/tolerati.htm
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both the guarantor of individual freedom of action, and the biggest
threat to that freedom. This development culminates in the statement
found in the French Declaration of the Rights of Man and of the
Citizen that the goal of political structures is the “preservation of the
natural and imprescriptible rights of man.”*®  With increasing
emphasis placed on the individual, these rights would appear in the
French Declaration and in the United States Bill of Rights.”’

Under this formulation the state is minimalist so as not to
interfere with the freedom of individuals, except where there is a
conflict between these freedoms. Another formulation is possible, in
which the state is given more obligations: educating the masses,
feeding the hungry, providing shelter, clothing the poor, and, most
significantly for our purposes, maintaining cultural identity.

International intervention in imposing tolerance and
reciprocal rights appeared in the Treaty of Vienna, which was
designed to reestablish peace after the Napoleonic Wars. In its
“Eight Articles,” the Congress of Vienna required that the newly-
created United Netherlands respect freedom of religion and
guaranteed equality of rights of all citizens, an equality that could
conceivably include linguistic minorities although it was not so
specified. Similar measures were inserted in international
agreements establishing Greece, Romania, Bulgaria, Serbia and
Montenegro.

Linguistic tolerance, a respect for cultural identity, is a
relative newcomer to the Western canon of human rights. The first
explicit recognition of linguistic rights came in the Austrian
Constitution of 1867. Article 19 of the 1867 constitution guarantees
that “all ethnic groups within the state have equal rights, and every
ethnic group has an inalienable right to defend and care for its
nationality and language.”

%6 «| e hut de toute association politique est la conserbation des drouts naturels
et emprescriptibles de I’Homme.” [“The Aim of all political association is the
preservation of the natural and imprescriptible rights of man.”] Declaration of the
Rights of Man and of the Citizens, Aug. 26, 1789.

" See SUSAN DUNN, SISTER REVOLUTIONS: FRENCH LIGHTNING, AMERICAN
LiGHT 1 (1999) (discussing the comparison of the French Déclaration to the US
Bill of Rights).
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IV. International Guarantees of Linguistic Rights

The Austrian Constitution was an internal document;
international protection for minorities became increasingly popular
from the start of World War 1. At the very beginning of the war, the
British Prime Minister Herbert Henry Asquith declared that “we are
fighting to vindicate the principle [...] that small nationalities are
not to be crushed, in defiance of international good faith by the
arbitrary will of a strong and overmastering power.”*® At the end of
World War |, international guarantees were offered for minority
populations. New states had been created, such as Czechoslovakia,
or re-created, such as Poland, and many other national boundaries
were redrawn. The result was that people who had been majority
population members as part of one state, now found themselves a
minority population in a different state. Some examples are the
Hungarians in Czechoslovakia and Romania, and Germans in
Western Poland and scattered enclaves throughout Eastern Europe.
To protect those peoples, the Principal Allied and Associated Powers
required each of the countries in Eastern Europe to sign a Minority
Treaty. The first of these was with Poland on June 28, 1919; it
would serve as a model for the rest.*®

Article 2 of the treaty guaranteed equal freedoms and
protections for all “without distinction of birth, nationality, language,
race or religion.”*® All residents of Poland became equal citizens of
Poland, except for those Germans who had been installed in Polish
territory after 1908 as part of a Prussianization effort on the part of
Germany. Article 7 guaranteed that:

No restriction shall be imposed on the free use by any
Polish national of any language in private intercourse, in
commerce, in religion, in the Press or in publications of
any kind, or in public meetings. Notwithstanding any
establishment by the Polish Government of an official

“1d.
* Minorities Treaty Between the Principal Allied and Associated Powers and
Poland, June 28, 1919, 225 Consol. T.S. 412.

0 Id. at art. 2.
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language, adequate facilities shall be given to Polish
nationals of non-Polish speech for the use of their
language, either orally or in writing, before the courts.>

Article 8 guaranteed national minorities the right to use
whatever language they pleased in the schools and article 9 promised
the creation of state schools in minority languages when the
demographics of the area justified such schools.”® Article 12
specified that the League of Nations would be the guarantor of the
treaty; any minority or any individual could complain to the League
of Nations and the decision of the League would be binding upon the
Polish government.”® Austria, Czechoslovakia, Yugoslavia, Greece,
Romania, Bulgaria, Hungary, and Turkey signed similar treaties
within four years. Estonia, Latvia, Lithuania, Finland, and Albania
also agreed to some form of minority protection, although not
necessarily under League of Nations control. In an all too typically
hypocritical manner, the Great Powers that imposed these treaties did
not fulfill the conditions of the Minority Treaties in dealing with
their own national minorities.

At the Assembly of the League of Nations in 1922, Professor
Gilbert Murray proposed the creation of a Permanent Committee that
would receive petitions from complainants and established the
conditions under which a petition would be judged receivable. The
conditions stipulated that the petition must aim to protect the
minority and must not propose separation from the state.

It did not take long for the problems with this system to
become apparent. The League of Nations was virtually powerless to
constrain the governments of these states to abide by negative rulings
by the Council of the League of Nations or by the Permanent Court
of International Justice. To take Poland as an example, several
issues developed almost immediately. In western Poland, the Polish
government moved quickly to expel Germans installed as part of the
“Prussianization” campaign, a move that provoked an appeal by the
Germanic League for the Protection of Minorities in Poland. The
League of Nations generally ruled in favor of the Germanic League,

1 1d. art. 7.
52 1d. art 8-9.
% 1d. art. 12.
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but was unable to stop the expulsions.

In Upper Silesia, the German communities wanted the right
to establish schools. This right was granted by the Polish
government after German petitions were sent to the League of
Nations in 1923 and 1924. However, the government was
disappointed by the number of Polish families that chose to send
their children to the German schools. Regulations were imposed on
who could attend the German schools, violating the treaty obligations
which gave parents the right to choose the language of their
children’s schooling. The German National Association of Upper
Silesia appealed to the League because 7114 applications had been
rejected by the Polish government. The League’s representative
ordered that 6512 students be admitted to German schools, an order
that the Polish government refused to accept, setting off a stream of
time-consuming appeals by both sides.>*

These are just two examples among hundreds of petitions that
went to the League during the period 1922-1935.>° The failure of the
League to force change on the part of states undermined confidence
in the procedure and in the League of Nations. The failure to protect
German minorities in Eastern Europe was exploited by the National
Socialists in Germany and served as a convenient excuse for Hitler’s
expansionist nightmare.

Thus the tensions between minority and majority populations
were a crucial factor in unleashing two terrible world wars that left
tens of millions dead. Since the Second World War, therefore, a
number of international instruments have required signatory nations

* L.P. MAIR, THE PROTECTION OF MINORITIES 92 (1928). See also PABLO DE
AZCARATE, LEAGUE OF NATIONS AND NATIONAL MINORITIES. AN EXPERIMENT,
supra note 1, at 137-160.

> ROBINSON, supra note 49, at 128. See generally Esther Seeman, The
Administration of the Minorities Treaties by the League of Nations, (1969)
(unpublished Ph.D. dissertation, University of Minnesota) (on file with University
of Minnesota Library).

% See Heinz Kloss, The American Bilingual Tradition, 10 DiE
UNTERRICHTSPRAXIS 179 (1977) (explaining that Hitler sent a young sociolinguist
named Heinz Kloss to the United States in the mid-1930s to investigate the
mistreatment of German speakers in this country. The result was a classic in this
history of minority rights).



3-3 KIBBEE 06-04-08.00C 6/5/2008 7:18:23 PM

2008] MINORITY LANGUAGE RIGHTS 101

to respect the rights of many types of minorities, including linguistic
minorities. In the second half of the 20™ century these treaties
became ever more demanding of individual states, moving from
negative rights, the protection of linguistic minorities from
discrimination, to positive rights, requiring the states to aid in the
maintenance of viable linguistic communities.

The third stated purpose of the United Nations, articulated in
the U.N. Charter of 1945, is the promotion of respect for human
rights and fundamental freedoms “without distinction as to race, sex,
language, or religion.”® Article 2 of the Universal Declaration of
Human Rights provides: “Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without distinction of any
kind, such as race, color, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.”>®

Almost 20 years later, the General Assembly passed two
resolutions with implications for linguistic rights, the International
Covenant on Civil and Political Rights and the International
Covenant on Economic, Social, and Cultural Rights. The first of
these guaranteed the right of criminal defendants to be informed in a
language they understand of charges against them and to be assisted
by an interpreter, if necessary.”® Article 27 prohibits laws or
practices that prevent linguistic minorities from using their
language.®® The second guarantees that parents may choose
appropriate schooling for their children, although the focus is on

" U.N. Charter art. 1, para. 3.

% Universal Declaration of Human Rights, G.A. Res. 217, U.N. GAOR, 3d
Sess., art. 2, U.N. Doc. A/810 (1948).

% See International Covenant on Civil and Political Rights G.A. Res. 2200
(XXI1), art. 14 1 3, U.N. Doc. A/6316 (Dec. 16, 1966). “In the determination of any
criminal charge against him, everyone shall be entitled to the following minimum
guarantees, in full equality: (a) To be informed promptly and in detail in a
language which he understands of the nature and cause of the charge against him;
To have the free assistance of an interpreter if he cannot understand or speak the
language used in court.” Id.

8 1d. art. 27 (discussing those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall not be denied the right,
in community with the other members of their group, to enjoy their own culture, to
profess and practice their own religion, or to use their own language).
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religious difference rather than linguistic.®

In Europe, the Council of Europe, the European Union, and
the Organization for Security and Cooperation in Europe (OSCE)
have approved international instruments promoting the rights of
linguistic minorities. The Parliamentary Assembly of the Council of
Europe issued the Declaration of Galway in 1975 and the Declaration
of Bordeaux in 1978, followed by Recommendation 928, concerning
“Educational and Cultural Problems of Minority Languages and
Dialects in Europe.” In the European Union, rights for linguistic
minorities were championed by the Italian deputy Gaetano Arfé in
two resolutions,®* and continued through resolutions by Belgian
deputy Willy Kuipers®® and Irish deputy Mark Killilea.®*
Resolutions are non-binding in the European Parliament, but the Arfé
resolution did lead to the creation of the European Bureau for Lesser-
Used Languages, a semi-independent agency, 80 percent funded by
the EU, that promotes the concerns of minority language
communities.

By far the most important document produced by the
international agencies in Europe is the Charter for Regional or
Minority Languages,®® a Council of Europe document supported by

® International Covenant on Economic, Social and Cultural Rights, G.A. Res.
2200 (XXI), art. 13 § 3, U.N. Doc. A/6316 (Dec. 16, 1966). See PATRICK
THORNBERRY & MARIA AMOR MARTIN ESTEBANEZ, MINORITY RIGHTS IN EUROPE
16 (2004) (noting the work of the International Labor Organization on the
worldwide stage, particularly The Convention Concerning Indigenous and Tribal
Peoples in Independent Countries, which requires that wherever practicable,
children should be taught to read and write in their own language, and that
measures should be taken to preserve and promote the development and practice of
the indigenous languages of the peoples concerned. Convention Concerning
Indigenous and Tribal Peoples in Independent Countries, art. 28, 881, 3, Sep. 5,
1991, ILO No. 169).

62 Resolution on a Community Charter of Regional Languages and Cultures
and on a Charter of Rights of Ethnic Minorities, Oct. 16, 1981, 1981 O.J. (C 287)
106; Resolution in Favour of Minority Languages and Cultures, Feb. 11, 1983,
1983 0.J. (C 68) 103.

6 Resolution on the Languages and Cultures of Regional and Ethnic
Minorities in the European Community, Oct 30, 1987, 1987 O.J. (C 318) 160.

® Resolution on Linguistic and Cultural Minorities in the European
Community, Feb. 9, 1994, 1994 O.J. (C 61) 110.

6 EUROPEAN CHARTER, supra note 6.
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the European Parliament resolution of Mark Killilea. The Charter
asks signatory countries to identify the minority languages they will
protect and then to choose from a menu of over one hundred options
at least thirty-five that the country will provide for that minority.
The protections include instruction in the medium of the minority
language at various levels of the educational system, the use of
minority languages in the justice system and in the provision of
administrative services, and the use of minority languages in mass
media. It was further bolstered by the Framework Convention for the
Protection of National Minorities.

A third European institution, the OSCE,® has also created a
High Commissioner for National Minorities and made a number of
recommendations for the protection of minority rights.®” According
to Packer and Siemienski,®® the rush of recommendations and
resolutions is inspired by the ethnic strife in the former Yugoslavia,
which demonstrated the dangers of majority rule.

On the world stage, in the United Nations, a series of
resolutions and declarations concern the protection of the rights of
persons belonging to national, ethnic, religious, and linguistic
minorities. A resolution in 1992 led to a 1994 Declaration on the

 The OSCE has 56 member nations in Europe, Central Asia and North
America. See OSCE Facts and Figures, available at http://www.OSCE.org (follow
“Facts and figures” hyperlink).

% See Org. for Security and Cooperation in Europe [OSCE], The Hague
Recommendations Regarding the Education Rights of National Minorities (Oct.
1996), available at http://www.osce.org/documents/hcnm/1006/10/2700_en.pdf;
The Oslo Recommendations Regarding the Linguistic Rights of National
Minorities (Feb. 1998), available at http://www.osce.org/documents/hcnm/1998/
02/2699 _en.pdf; The Land Recommendations on the Effective Participation of
National ~ Minorities in  Public Life (June 1999), available at
http://www.osce.org/documents/hcnm/1999/09/2698_en.pdf; Guidelines to Assist
National Minority Participation in the Electoral Process (Jan. 2001), available at
http://www1.0sce.org/documents/hcnm/2001/01/240 _en.pdf; The Guidelines on
the Use Minority Languages in the Recommendations on Policing in Multi-Ethnic
Societies (Feb. 2006), available at http://www.osce.org/documents/hcnm/2006/
02/17982_en.pdf.

6 John Packer & Guillaume Siemienski, The Language of Equity: The Origin
and Development of The Oslo Recommendations Regarding the Linguistic Rights
of National Minorities, 6 INT’L J. ON MINORITY & GROUP RTS. 329, 329-30 (1998-
1999).


http://www.osce.org/
http://www.osce.org/documents/hcnm/1006/10/2700_en.pdf
http://www.osce.org/documents/hcnm/1998/
http://www.osce.org/documents/hcnm/1999/09/2698_en.pdf
http://www1.osce.org/documents/hcnm/2001/01/240_en.pdf
http://www.osce.org/documents/hcnm/2006/
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Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities. In 2007, the United Nations adopted a
Declaration on the Rights of Indigenous People, which includes the
right to education in their mother tongue, whether or not they are
living in an indigenous ‘homeland,”® the right to establish their own
media in their own languages as well as to right to have non-
discriminatory access to all forms of non-indigenous media.”

Further action on language rights has been pursued through
the United Nations Educational, Scientific, and Cultural
Organization (UNESCO). UNESCO issued a “Universal Declaration
on Cultural Diversity” in 2001, including an action plan
“[s]afeguarding the linguistic heritage of humanity and giving
support to expression, creation and dissemination in the greatest
possible number of languages.””* It further encourages linguistic
diversity at all levels of education and promotes the learning of
several languages “from the earliest age.”’> In 2003, UNESCO
passed a “Convention for the Safeguarding of the Intangible Cultural
Heritage” which includes provisions to develop a fund for the
collection and preservation of oral literature in many different
languages.

V. Specific National Approaches to Minority Language Rights

In the context of this broad international agreement on the
importance of supporting the maintenance of linguistic minority
communities, the reactions of individual states are quite diverse. In
the remainder of this discussion, we shall look at several states’
approaches to the common issues:

% United Nations Declaration on the Rights of Indigenous Peoples, G.A. Res.
61/295, Sept. 13, 2007, art. 14, U.N. Doc. A/Res/61/295 (Oct. 2, 2007).

1d. art. 16(1). See also Article 16(2) cl. 1: “States shall take effective
measures to ensure that State-owned media duly reflect indigenous cultural
diversity.”

™ See UNESCO Universal Declaration on Cultural Diversity, UNESCO Doc.
31C/Res 25, Annex 1 (Nov. 2, 2001), available at http://unesdoc.unesco.org/
images/0012/001271/127160m.pdf.

2 1d.


http://unesdoc.unesco.org/
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e Education using the medium of minority languages

e The use of minority languages in administration and
justice
e The use of minority languages in mass media

A fundamental distinction made by most states, many theoreticians
of minority language rights,”> and by the international treaties
separates indigenous from immigrant minority language groups.
Some native groups are considered indigenous, a term that is difficult
to define without reproducing the paternalism of the colonial
enterprise. Thornberry identifies four components of a definition of
“indigenous”: (a) association with a particular place; (b) prior
habitation; (c) original or first inhabitants; (d) distinctiveness or the
society.”* Most definitions roughly follow these criteria. Under these
terms would the Basques in France and Spain be indigenous? Or, as
some have claimed, should indigenous only apply to the Americas,
Oceania, and Australia? How do indigenous populations differ from
any colonized and oppressed ethnic group? The problem area is (c),
which, combined with (d), serves to perpetuate, without using the
terms, the nineteenth century distinctions of “primitive” and
“civilized”? Sometimes the reference is made almost explicit, using
the term “tribal,” which carries its own heavy baggage.

While distinctions between native and immigrant and, within
the “native” category between indigenous groups and others may
seem obvious and reasonable, we have seen in the European Charter
for Regional or Minority Languages that the definition of “immigrant
linguistic minority” can, in fact, be quite problematic. How long does
an immigrant population have to be present in a country for it to be
considered indigenous?

A. The United States of America

Having defined the issues, let us now take a look at specific
case studies. A complicating factor in the United States is the

% See, e.g., WILL KYMLICKA, MULTICULTURAL CITIZENSHIP: A LIBERAL
THEORY OF MINORITY RIGHTS 95-96 (1995).
™ THORNBERRY, supra note 61, at 37-39.
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division between the authority of the federal government and the
authority of the individual states. Thus, for instance, a few states
have adopted policies very favorable to linguistic minorities, most
notably New Mexico, while others have given them little
consideration. Federal constitutional amendments and subsequent
judicial decisions have been a primary means of imposing national
standards for treatment of minorities. Ultimately the constitutional
amendments’® passed after the Civil War, designed to help integrate
newly freed slaves into American society, informed a series of
judicial decisions in the decades following the end of the Second
World War in 1945. These decisions served to change attitudes
towards minorities through the popularization of the concept of civil
rights both for African-Americans and for linguistic minorities.

The United States is often defined as a “nation of
immigrants,” but it has at least two broad categories of indigenous
linguistic minorities that inhabited United States territory before the
arrival of the dominant Anglo-Saxon culture, each of which has been
subjected to severe mistreatment. The indigenous minorities are the
Native American nations and people speaking other European
languages who were incorporated into the United States through war
and treaty (The Louisiana Purchase (1803),® Florida (1819),”" Texas

™ U.S. ConsT. amend. XIV. The Fourteenth Amendment, guaranteeing due
process and equal protection under the law, was ratified in 1868; U.S. CONST.
amend. XV. The Fifteenth Amendment providing equal voting rights was ratified
in 1870.

® The Louisiana Purchase treaty was concluded April 30, 1803. Article 3 of
the treaty guarantees that the inhabitants of the ceded territory “...shall be
incorporated in the Union of the United States and admitted as soon as possible
according to the principles of the federal Constitution to the enjoyment of all these
rights, advantages and immunities of citizens of the United States, and in the mean
time they shall be maintained and protected in the free enjoyment of their liberty,
property and the Religion which they profess.” Treaty Between the United States
of America and the French Republic, U.S.-Fr., art. I11, April 30, 1803, 8 Stat. 200.
The European-American population of the territory at the time of the first U.S.
Census after acquisition, in 1810, was about 97,000, of which the majority was
French-speaking. U.S.